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1 



I 

N D E X 


2 

EXHIBITS 


DESCRIPTION PAGE 

MARKED 

3 

Purcell 

13 

Protective 

Order With Respect 


4 



to Marketing Documents of 


5 



Defendant 

Philip Morris, 


6 



dated June 

28, 1996 

383 

7 


14 

PM 4A listing, one page 

396 

8 






9 

WITNESS 


EXAMINATION BY 

PAGE 

10 

Clare C. 

Purcell Mr. 

Gordon 

294 

11 



Mr. 

Nunley 

473 


12 

13 

14 REPORTER'S NOTE: Pages 404 through 431 are labeled 

15 "CONFIDENTIAL - QUESTIONS CONCERNING 4A INDICES" and 

16 will be disseminated only to counsel for Plaintiffs 

17 and counsel for Philip Morris until further 

18 clarification of the Court.) 
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PROCEEDINGS 
(Witness previously sworn.) 

MR. GORDON: Before we resume the 
questioning, I want to clear up a — a 
misunderstanding that — from yesterday that I take 
50 percent responsibility for, and — and Chip, 
you're the other half, and — and I think it's 
because neither of us were involved in the 4A index 
issues when they were first litigated. We both 
operated on the misunderstanding yesterday that the 
4A had been given some special, heightened 
confidentiality protection similar to that of 
Category II documents, and that in fact is not the 
case. The court order redacted all those fields that 
the court felt were privileged and left only the 
objective data fields. And the 4A indexes have been 
treated as confidential, but not the heightened 
confidentiality of Category II; therefore, there — 
there was no problem with us marking them. There 
would have been — there would be no problem with 
showing them to the other attorneys or the witness. 

We'll see, when we get back to those topics, 

I — I may go back and mark those 4A printouts from 
yesterday, but I understand you've all — you've — 
you've in the interim endeavored to get the 
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information that I've been probing from the 4A — 
that I was trying to probe from the 4A indexes in any 
event, but I just wanted to clear that up so, on a 
going-forward basis, we don't run into that 
misunderstanding or that problem again. 

MR. NUNLEY: Yeah, let — let me respond. 
Maybe the first thing I should do is say: Mr. 
Stirewalt, is it "0" to get it up? 

THE REPORTER: Yes. 

MR. NUNLEY: I believe I'm hitting "0." 

THE REPORTER: Let's go off the record, 

please. 

(Discussion off the record.) 

MR. NUNLEY: A technological lack of 
prowess is coming back to haunt me again. 

But let me just respond to what Corey said. 

He's right, I haven't been in the case that long. I 
wasn't involved in the issues where the 4A — and I 
may well be mistaken, probably am mistaken about 
whether it's accorded any heightened level of 
protection, but my understanding is that the court 
did find it to be work-product protected, as I 
understand it. Judge Fitzpatrick also found, though, 
that there was a sufficient need that, as to some of 
the fields that Corey described as objective, those 
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fields were ordered produced. I do believe, though, 
that that does not mean that, for cases beyond this 
case, either the — the other fields or the database 
as produced has lost its work-product privilege. I 
understand that we may continue to disagree as to 
that, but I did want to state my position on this 
point. 

MR. GORDON: I — we have no position on 
its impact on other cases. I mean that's — that's 
up to you all and the courts in other cases. But 
just in this case it's not — it is accorded 
confidentiality treatment, but not the heightened 
confidentiality of Category II. 

MR. MONICA: But if I may, Lorillard's 
position is that someone who gets the exhibits to 
this deposition should not get the 4A index through 
that method, someone outside of this case. 

MR. GORDON: Well this — since this is the 
first deposition that's going on from the plaintiffs' 
side, this is probably a good dry run to — to deal 
with all these — these issues, and I think it 
behooves us all to address this after the deposition 
and in a, you know, comprehensive way and figure out 
how we're going to handle 4A exhibits, see if we can 
work it out, or get the court's involvement if that 
STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf Sdur'tiel/ilttp§s(jQ<Wpffllfindustrydocuments.ucsf.edu/docs/qlhd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

294 

becomes necessary. But I appreciate you stating your 
position. I'm — I'm sure there's some way we can 
preserve the issue from this deposition if we — you 
know, even if we do end up marking some of the 4A 
portions today. 

MR. MONICA: My — my point is we've agreed 
to give depositions in this case to AGs in other 
cases, together with the exhibits, and so that means 
if a 4A index is attached as an exhibit, it would go 
to the other AGs. And we oppose that right now, but 
we'll deal with that in the future. But I just 
wanted to state that for the record. 

MR. NUNLEY: For the record, we join in 
that position. 

MR. GORDON: Let's resume the deposition. 
CLARE C. PURCELL 

called as a witness, being previously 
sworn, was examined and testified as 
follows: 

ADVERSE EXAMINATION (cont'd) 

BY MR. GORDON: 

Q. Mrs. Purcell, you understand you're still under 
oath. 

A. Yes, sir. 

Q. Okay. And yesterday I'd asked you what you 
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1 understood to be the period of time for which Philip 

2 Morris was responsible for producing documents, and 

3 you testified you understood it to be 1946 to 1994. 

4 Do you remember that line of questioning? 

5 A. Yes, I do. 

6 Q. I neglected to follow up and ask you: Is that 

7 in fact what Philip Morris searched for? 

8 A. Our initial scope statement was very, very 

9 broad. It certainly went back as far as '46, and it 

10 may have — documents that we reviewed and produced 

11 may have continued past '94. 

12 Q. But at least that '46 to '94 time period was in 

13 fact covered. 

14 A. Yes, sir. 

15 Q. Everybody who was searching for documents was 

16 instructed to include documents within that — at 

17 least that time period. 

18 A. Yes, as far as I know. 

19 Q. Let me talk about that initial scope statement. 

20 Is — is that — 

21 Is there a title on the document that says 

22 "Initial Scope Statement," or is there some other 

23 title or no title at all? 

24 A. Gee, I don't remember if it has a title. It may 

25 say "Scope Statement" on it, but I don't remember. 
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1 Q. Well let's continue to call this a scope 

2 statement, whether that's — that was in fact the 

3 official title or not. 

4 There was only one scope statement prepared for 

5 the collection in this case? 


6 

A. 

As I 

recall, yes. 



7 

Q. 

Okay 

And that was 

prepared at what 

time? 

8 

A. 

The 

first time I — 

I clearly recall 

seeing it 


9 was when I was interviewed in February of '96, but I 

10 believe that there were interviews conducted using 

11 the same scope statement or — a little earlier, 

12 November or December of '95. 

13 Q. Were you — strike that. 

14 Did you have a copy of the scope statement with 

15 you when you were collecting documents? 

16 A. I don't think I said I was collecting — 

17 I didn't physically collect documents. The law 

18 firm personnel who picked up and collected documents 

19 and conducted the interviews had the scope statement 

20 with them. 

21 Q. Did you have any Philip Morris employees under 

22 your control or direction who were collecting 

23 documents? 


24 

A. 

No, I 

did 

not. 

25 

Q. 

Okay. 

In 

other divisions there were Philip 


STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf Sdur'tiel/ilttp§s(jQ<Wpffllfindustrydocuments.ucsf.edu/docs/qlhd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

297 

Morris employees who were actually collecting 
documents; correct? 

A. Well I think they were working closely with 
counsel to identify documents, and in some instances, 
yes, they may have actually foldered their own files 
to hand over. So I guess in that sense they would 
have collected some of their own. 

Q. Well good. This is clearing up a — maybe a — 
a basic misunderstanding I had from yesterday's 
testimony. Let's — let's clarify this. 

When you were talking about the collection 
process, are — is it now your testimony that the 
physical collecting of the documents was done 
primarily by law — law firm personnel? 

A. As far as I know, generally, law firm personnel 
came in and picked up all of — foldered and then 
afterwards picked up the file. 

Q. What do you mean by the — by "foldered?" 

A. Okay. Well let me step back a little bit. The 

process was that you would be interviewed. Let's say 
you were a PM employee. You would be interviewed by 
counsel. They would read through the scope statement 
with you. They would have the scope statement, give 
it to you, have you read it. You would discuss each 
paragraph generally in there, talk about what kinds 
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1 of records might be within that scope or — or not, 

2 whether or not you personally had any records that 

3 you could identify that might be within scope, 

4 whether you worked on any projects or knew of other 

5 people who you worked with who you could say to the 

6 attorneys, "Well gee, I don't have that, but you 

7 ought to go talk to so and so." 

8 After that, you would normally point around your 

9 office to where files might be that would relate to 

10 any of the issues in the scope statement, and then 

11 normally the law firm personnel would come back and, 

12 based on that interview, would put — would go 

13 through all the drawers that you identified, go 

14 through any of the file cabinets, and would put your 

15 documents that fell within the scope in a brightly 

16 colored folder. So that when it was your turn to get 

17 the documents taken away to be reproduced, they could 

18 easily identify which ones they were taking out of 

19 your files. That's what I mean by "foldered." 

20 Q. Okay. So the person actually physically going 

21 over to the file cabinet or the credenza and opening 

22 it up and flipping through page by page was actually 

23 an employee of an outside law firm. 

24 A. In most instances. I know there were some where 

25 employees did that themselves or did that with 
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1 counsel present, said, "Well I really don't have a 

2 whole lot. It would all be in this drawer. Let's 

3 look." I know that happened sometimes, too. 

4 Q. In what instances? 

5 A. Well I think it happened in a couple where I 

6 spoke to liaisons. I don't think I can specifically 

7 say who. I do know there was a — a liaison for 

8 finance that told me that the potentially responsive 

9 documents to the scope statement were limited enough 

10 that she collected from everyone in her division that 

11 they all identified after their interviews with 

12 counsel what files might fall within scope. She 

13 collected them and spoke to the attorneys, passed 

14 them on to the attorneys, and basically sort of was a 

15 traffic controller to get those files to the 

16 attorneys and get them back. 

17 Q. Are you aware of any other instances where that 

18 happened? 

19 A. There may have been others. I don't recall. 

20 I've spoken to a whole lot of people about this, and 

21 it's my general impression that there were a few 

22 people who said, "Yeah, I knew just what documents 

23 they meant." Or, "Gee, I had so few that the only 

24 potentially relevant files would have been these, so 

25 I just handed them right over." But I don't 
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specifically remember — 

I think Richmond HR was one of those areas that 
said, you know, "I had very, very few files that 
might have fallen within scope." 

Q. And that's human resources? 

A. Yes. 

Q. Or personnel? 

A. Yes. 

Q. Okay. So in the main, the — the vast majority 
of the documents that were collected for review were 
actually physically collected from the files by law 
firm personnel. 

A. That's my understanding, yes. 

Q. Which law firms? 

A. The law firms that I named yesterday. And there 
may have been some help from additional law firms, 

I'm not sure. 

Q. All eight of them were involved in all aspects 
of the collection process? 

MR. NUNLEY: Objection as to form. 

A. No, that's — that's — that's a little 
broader. I don't — 

Q. Let — let — let — let — let me get more 
specific. What aspects of the — of the physical 
collection process — that initial going in and 
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1 looking through the — the files and putting them in 

2 the colored folders, that's what I refer — that's 

3 what I'm referring to when I say "the physical 

4 collection." 

5 The initial physical collection process, were 

6 any lawyers from Dorsey & Whitney involved in that 

7 process? 

8 A. They may have been. I didn't meet them 

9 personally, but they may have been. 

10 Q. Who would know if they were? 

11 A. Probably maybe one of the paralegals who helped 

12 coordinate which lawyers were going to be speaking to 

13 what people. Normally the liaisons may know. They 

14 may know exactly who the law firms were that they 

15 spoke to. I didn't ask them specifically what firms 

16 the lawyers come from. It's — 

17 Non-lawyers tend to look at lawyers as all one 

18 thing, so I don't know if any of the liaisons would 

19 make a distinction between a Dorsey & Whitney 

20 attorney and a Shook Hardy or a Hunton & Williams 

21 attorney. 

22 Q. Did anyone from — any lawyer from Dorsey & 

23 Whitney conduct any interviews of liaisons? 

24 A. I don't know. 

25 Q. Who would know? 
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A. The liaisons, I imagine, would know. 

Q. Okay. 

A. May know. As I said, I'm not sure they all 
asked. 

Q. Is there anyone you would know would know or 
you're certain would know? 

A. Other than Dorsey & Whitney, no. 

Q. Was any record kept of who conducted the 
interviews of the liaisons? 

A. I didn't keep one, and I haven't seen one. 

Q. Was any record kept of — of which — of who was 

interviewed? 

A. Who was interviewed? 

Q. Right. 

A. I believe there probably were records kept by 
the firms of who they spoke with. I haven't seen 
that. But I think it would be poorly managed if we 
couldn't account for the attorney time. 

Q. So you never — 

You have never seen an actual list of — of the 
liaisons that were actually interviewed. 

MR. NUNLEY: Objection, mischaracterizes 
her testimony. 

A. I have spoken with all of the liaisons who were 
identified to me as former liaisons set up for 
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contacts, and I've spoken with them. 

Q. Who identified them to you? 

A. A paralegal in the New York office. 

Q. Did she — did she do this verbally? 

A. Some of it she did verbally. Then I believe she 

faxed me a list. 

Q. Did you review that list in preparation for this 
deposition? 

A. You mean in the past two months or so? 

Q. Yes. 

A. I don't recall looking at that list again, no. 

Q. When did you first see it? 

A. Gee, I don't know if I can tell you exactly 

when. Probably sometime in the summer. I know 
verbally I had received some names of people who I 
could start talking to as early as last May, and then 
when I got through talking to all of those liaisons I 
asked for the names of the rest of them, and I think 
that was when I got that. 

Q. Were any additional liaisons identified after 
you saw this list? 

A. Well there were some areas where there wasn't a 
formal liaison designated but there was a contact 
person, so I did go back a couple times and say, 
"Well, you know, I spoke to this person and I 
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1 thought it would be prudent to look in these 

2 following areas." You know, "Did we go there? Who 

3 did we talk to?" And then I spoke to people in those 

4 areas. 

5 Q. Did this list of liaisons contain any 

6 information as to when they were interviewed? 

7 A. No, it did not. 

8 Q. And it also didn't have any information about 

9 who conducted the interview; correct? 

10 A. That's correct. 

11 Q. Did any lawyers from Hunton & Williams 

12 participate in the initial collection process? 

13 A. Yes, they did. 

14 Q. Did any lawyers from Shook, Hardy & Bacon 

15 participate in the initial collection process? 

16 A. Yes, they did. 

17 Q. How about the Philadelphia firm. Dechert, et 

18 cetera? 

19 A. Dechert, Price & Rhodes. 

20 Q. Right. 

21 Q. Did any — the same question: Did any lawyers 

22 from that firm participate in the initial collection 

23 process? 

24 A. I don't specifically recall seeing any of them 

25 or talking to them. 
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Q. 

How about Arnold & Porter, same 

question? 

A. 

I believe so, yes. 


Q. 

How about Wachtel Lipton? 


A. 

Yes. 


Q. 

Winston & Strawn? 


A. 

Yes . 


Q. 

Munger Tolies? 


A. 

Yes . 


Q. 

So the only ones you're unsure 

of from that list 


of eight are Dorsey & Whitney and Dechert, Price & 
Rhodes. 

A. That's right. 

Q. Okay. Were there any other law firms other than 
those eight who participated in the initial 
collection process? 

A. There may have been support from other firms. 

I'm not sure. 

Q. Who would know? 

A. There were a whole lot of people. 

It seems to me that at one point someone thought 
that there was — there was a paralegal or additional 
support from Adams & Reece, is the only other one 
that I remember by name. 

Q. Where is Adams & Reece located? 

A. I think they're a New Orleans firm. They're a 
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Louisiana firm, I think. 

Q. And you think they may have participated in the 
collection in connection with this case? 

A. In — collection with — 

In connection with the broad collection in 
general, yes. 

Q. What do you mean by "the broad collection in 
general?" 

A. Well our scope statement was broadly written, 
and it's my understanding that we were collecting 
documents for this case and in anticipation of future 
litigation and possibly for other pending matters. 

Q. Was the scope statement prepared specifically 
for this case? 

A. It was prepared for this case and, as I said, I 
believe for other cases and in anticipation of future 
matters. 

Q. When was it prepared? 

A. I don't know when it — when they started 
preparing it. I've spoken to some of the liaisons 
who told me they'd participated in discussions with 
counsel in the fall of '95 to be more specific about 
what types of documents they had, and it was their 
understanding that they were helping to define scope 
statement. 
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Q. Who prepared the scope statement? 

A. I believe it was prepared by counsel with 
in-house input. 

Q. Who was the in-house input? 

A. Well I know that there were some folks from 
marketing who participated, and I believe there were 
some folks from operations. 

Q. Who was — 

Who participated from operations? 

A. There may have been more, but I think Brad Scott 
in the leaf department participated. I recall him 
telling me that he was involved in some 
conversations. There may have been others. 

Q. Who would know who actually participated in the 
preparation of the scope statement? 

A. On the employee side? 

Q. Yes. 

A. Whatever employees participated. 

Q. Who else would know? 

A. I imagine counsel would know, if they were 
meeting with counsel to develop it. 

Q. Did you ask counsel? 

A. No, I don't specifically recall asking counsel 
who helped them. 

Q. Which lawyers prepared the scope statement? 
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A. I don't know. 

Q. Do you know which law firm — 

A. No, I don't. 

Q. — or law firms? 

A. No, I'm sorry, I don't. 

Q. Did you ask anyone? 

A. No, I did not. 

Q. When employees were interviewed, were they shown 
plaintiffs' request for production of documents? 

A. I don't believe so. I wasn't. 

Q. Who would know if the employees were shown the 
actual request for production of documents? 

A. I imagine the employees would remember, and 
whoever interviewed them may remember. 

Q. And the lawyers would know; right? 

A. Well if they were there, they would know. 

Based on my discussions with the liaisons and 
the contacts, none of them mentioned having seen the 
actual requests. 

Q. If you wanted to be certain about the answer to 
the question of whether the employees were — were 
shown plaintiffs' request for production of 
documents, the simplest way to find that out would 
simply be to ask the lawyers who were involved in the 
interview process; right? 
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1 A. That may be one way to do it. 

2 Q. And you didn't do that; did you? 

3 A. I didn't do that, but I don't always go directly 

4 to lawyers to ask the questions. I think if I wanted 

5 to know that, I would like to talk to the employees 

6 and find out what their recollection was. 

7 Q. And I — there were over — 

8 How many interviews were conducted? 

9 A. I don't know, sir. I gave you a number of 600 

10 yesterday. I know that that was 600 in manufacturing 

11 alone. So I don't know the total number of all of 

12 the interviews. 

13 Q. So if you wanted to find out just, say, in 

14 manufacturing, if any employees had been shown any of 

15 the requests for production of documents, you'd have 

16 to talk to over 600 employees; right? 

17 A. That's right. 

18 Q. Or you could just call the lawyers who were 

19 involved in the interviews and ask them; right? 

20 A. I would probably call in-house counsel to get 

21 clearance to call our outside lawyers. 

22 Q. Okay. And — well strike that. In terms of 

23 the — well strike that. You — 

24 Have you ever seen any of plaintiffs' requests 

25 for production of documents? 
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A. Yes, sir, I have. 

Q. When? 

A. Well as I mentioned yesterday, beginning about a 
year ago I received some regular collection of 
documents from counsel in connection with this case, 
and the requests were included as they came in. 

Q. Do you know if employees, any Philip Morris 
employees were shown any of the subsequent requests 
for production of documents that were served after 
the scope statement was initially prepared? 

A. I don't know. 

Q. And your answer to the question as to how you'd 
find out would be the same for how you'd find out if 
employees had seen any of the initial requests for 
production of documents; correct? 

MR. NUNLEY: Well object. I'm not sure 
which of your questions on that point you're 
referring to and I don't know which of the answers to 
those questions you're referring to. 

Q. If you wanted to find out if any employees were 
shown any subsequent plaintiffs' — subsequent copies 
of plaintiffs' requests for production of documents 
served after the scope — the scope statement had 
been prepared, one way you could do that would be to 
interview every employee who was interviewed; 
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1 correct? 

2 A. That's correct. 

3 Q. Which would be many hundred — many hundreds of 

4 employees; correct? 

5 A. That's correct. 

6 Q. Or you could contact the lawyers who conducted 

7 the interviews and ask them. 

8 A. I suppose that could be done, yes. 

9 Q. And you did neither of those; correct? 

10 A. That's correct. 

11 Q. In terms of searching for document indices, tell 

12 me everything that Philip Morris did to determine 

13 what indices it had available for documents. 

14 A. Well in addition to the general collection 

15 process which I just described to you — 

16 This is in response — this is the indices we 

17 talked about yesterday? 

18 Q. We started to, yes. 

19 A. Okay. I know that this was indices for document 

20 databases relating to smoking and health; correct? 

21 Is that the way — 


22 

I don't have it 

in front of me here. 

23 Q. 

Let's start with 

that, yeah. 

24 

MR. 

NUNLEY: 

Start with what, Mr. Gordon? 

25 

MR. 

GORDON: 

Documents — 


STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf Sdur'tiel/ilttp§s(jQ<Wpffllfindustrydocuments.ucsf.edu/docs/qlhd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

312 

Indices of documents related to smoking and 
health. 

MR. NUNLEY: What's the question? 

Q. Tell me everything Philip Morris did to 
determine whether it had any such indices and locate 
them. 

MR. NUNLEY: Just continue. 

THE WITNESS: Okay. 

A. We did our collection as I've described it to 
you, so we made a broad collection which included 
interviews and discussions of any available 
information that might have fallen within scope. In 
addition to that, I know, because I looked into it 
last night, that in R&D there is a woman whose 
division is sort of responsible for information and 
information retrieval, and she was contacted, and she 
compiled a list of all of the databases that she was 
aware of. And she contacted the IS department, the 
information systems department, to speak to the 
individual who is responsible for the design and 
development of new databases, and between the two of 
them, they compiled information for counsel. 

Q. So that would have been R&D and information 
systems? 

A. Information services, I think they call it. 
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Q. Services. I'm sorry. 

Okay. I'd like to broaden the scope of my 
question now to go beyond document — indices of 
documents relating to smoking and health and expand 
it to everything Philip Morris did to search for any 
index of documents relative to the subject matter of 
this action that were previously prepared or 
produced. And by "previously," I mean prior to July 
14th, 1995. 

MR. NUNLEY: Can you give me a citation, 

Mr. Gordon, where that is? 

MR. GORDON: Sure. That's the court's 
order of July 14, 1995 at page six, paragraph 4.a. 

A. I think to answer your question, generally 
speaking throughout the whole company we followed the 
process that I described to you yesterday and again 
today of conducting interviews that could identify 
any relevant documents, anything that fell within the 
broad scope statement, and those interviews were 
followed up on as necessary throughout the entire 
organization. 

Q. Did the broad scope statement include anything 
about document indices? 

A. I don't recall. I do know that it was — did 
not limit the format of the information. 
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1 Q. Who would know if the scope statement actually 

2 contained something specific about document indices? 

3 A. Well I think that would require a review of the 

4 scope statement. 

5 Q. Did you do that in preparation for this 

6 deposition? 

7 A. I did not look at it again, no. I went over it 

8 carefully at the time that I was interviewed. 

9 Q. That was over a year ago; correct? 

10 A. That's correct. 

11 Q. So you haven't seen the scope statement in over 

12 a year. 

13 A. That's correct. 

14 Q. So you have no knowledge as to whether that 

15 scope statement had a specific provision for document 

16 indices; correct? 

17 A. I don't recall, that's correct. 

18 Q. Were employee — 

19 Were Philip Morris — Morris employees who were 

20 interviewed specifically asked if they were aware of 

21 any document indices? 

22 A. I can't answer as to all employees. I know that 

23 in my interview we discussed any records of any 

24 documents, you know, any logs or — so it may have 

25 been covered in all of them. It was more or less 
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1 inferred in mine. 

2 Q. It was inferred in yours. What do you mean by 

3 that? 

4 A. Right. I don't know if the word "indices" was 

5 used. 

6 Q. Or "index." 

7 A. I don't recall word for word what went on during 

8 my interview. 

9 Q. But your only knowledge of what may or may not 

10 have gone on in interviews comes from — on this 

11 issue, the issue of document indexes — comes from 

12 your personal interview over a year ago; correct? 

13 A. I was interviewed and I attended the interviews 

14 of the other department members in WRA, and I wasn't 

15 focusing on this issue at the time so I may not 

16 recall exactly, but I think generally we followed the 

17 same format as my interview, and I think in some of 

18 them there may have been questions related to any 

19 logs or any — or any index of information, although 

20 I can't say whether or not the word was used. 

21 Q. So whether Philip Morris employees were queried 

22 as to their knowledge of existence of document 

23 indices or not, you simply cannot as a spokesperson 

24 for Philip Morris Incorporated testify one way or the 

25 other; correct? 
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1 A. No, that's incorrect. I think I just said that 

2 I recall the topic coming up in mine. It may have 

3 come up in several of the interviews I attended. I 

4 cannot say with certainty that it was applied or 

5 asked consistently in that form in every interview. 


6 

Q. 

Can you 

say with 

certainty whether it was or il 

7 

wasn't? 



8 


MR. 

NUNLEY: 

Was or wasn't what, Mr. 

9 

Gordon? 



10 


MR. 

GORDON: 

Asked in — 

11 


MR. 

NUNLEY: 

Excuse me. Can I finish my 

12 

question? 



13 


The question was 

unclear. That's the basis of 

14 

my 

objection. 



15 

Q. 

Let's start over 

again. 

16 


The fact 

of the 

matter is, Mrs. Purcell, that 

17 

you 

, appearing today 

as the spokesperson for Philip 

18 

Morris International, 

cannot testify one way or the 


19 other as to whether every Philip Morris employee was 

20 interviewed specifically about their knowledge of 

21 indexes to documents; correct? 

22 MR. NUNLEY: Objection. Mr. Gordon, she's 

23 not appearing as the spokesperson for Philip Morris 

24 International. 

25 MR. GORDON: Thank you. I meant Philip 
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Morris Incorporated. 

MR. NUNLEY: Could we have the question 
again, please? 

MR. GORDON: I have Philip Morris 
International on my brain. 

THE WITNESS: I'm sorry, can — can you 
give me the question again? 

MR. GORDON: You bet. Let's do it again. 

Q. The fact of the matter is, Mrs. Purcell, that 
you, appearing today as the spokesperson for Philip 
Morris Incorporated, cannot testify one way or the 
other as to whether every Philip Morris employee was 
interviewed specifically about their knowledge of 
indexes to documents; correct? 

A. That's correct. 

Q. And you did nothing to prepare yourself prior to 
the — to the commencement of this deposition 
yesterday morning to find out if — the answer to 
that question. 

MR. NUNLEY: Objection. 

Q. Correct? 

MR. NUNLEY: Objection. Misstates her 
prior testimony. 

MR. GORDON: Well tell me everything you 
did prior to the commencement of yesterday's 
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1 deposition — the commencement — 

2 Tell me everything you did prior to the 

3 commencement of the deposition yesterday to prepare 

4 yourself to be able to answer that question. 

5 MR. NUNLEY: Clare, you should be as 

6 expansive as you like to be. 

7 A. I don't know that that question specifically was 

8 one that I was focusing on, but I've spent a good 

9 deal of time over the past year becoming involved in 

10 different aspects of this collection. I've 

11 interviewed over 30 people personally who were 

12 liaisons in different parts of the company. I've 

13 spoken with various contacts. I've done some 

14 follow-up with individual people. I've done some 

15 review at — with counsel on confidentiality 

16 matters. So I've spent time out at the law firms, 

17 I've done site visits to see a production center, I 

18 visited several of the law firms to see the 

19 operations, and I've met regularly with counsel to 

20 ask them questions on the progress of the collection. 

21 I think of all of that as ways of staying up to speed 

22 and being available to answer questions here today. 

23 Q. In all those things that you just described, did 

24 you ever ask anyone what was done to determine 

25 whether there were document indexes? 
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A. I may have had specific questions to counsel 
related to some of the production requests, and that 
may have been included in them. 

Q. Was it or wasn't it? 

MR. NUNLEY: Objection as to the specifics 
of her communication with counsel. It's 
attorney-client privileged. 

THE WITNESS: Are you instructing me not to 

answer? 

MR. NUNLEY: Yes, I am. 

Q. What did you do at the conclusion of yesterday's 
testimony — after the conclusion of yesterday's 
testimony to find out what Philip — what if anything 
Philip Morris Incorporated did to comply with court 
orders with respect to document indices? 

MR. NUNLEY: Would you like other than what 
she's testified earlier, or would you like her to 
repeat that? 

MR. GORDON: I'm talking about specifically 
last evening, that this was one of the subject areas 
that we did not conduct an examination on yesterday 
because we agreed that we would give the witness time 
last evening to make inquiries. 

MR. NUNLEY: And she's testified about 
that. But Clare, you're welcome to — to go over it 
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again. 

A. Okay. I made a phone call last night. 

Q. To whom? 

A. To Marion DeBarteleben. 

Q. Okay. 

A. And I discussed with her what her involvement 
was in helping to identify indices. 

Q. What were you told? 

A. As I mentioned earlier, Marion told me that she 
had been responsible for many years in R&D as sort of 
an information specialist and that she was aware of 
many of the databases available to the company there, 
and that she contacted someone in the information 
systems department who was responsible for designing 
and developing databases, and that between the two of 
them they compiled a list of all the information — 
or I don't know if she said "a list," she simply 
compiled the information for counsel. 

Q. Okay. So this is the testimony about the R&D 

and information services person that we — that 
was — you testified to a few minutes ago? 

A. Yes, sir. 

Q. That was done last night. 

A. Yes, sir. 

Q. Okay. 
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MR. NUNLEY: Excuse me, Mr. Gordon. You 
referred to person. I think that — well, you — 

I'll note that you referred to this in the 
singular. 

Q. And I didn't mean anything by that. I was just 
trying to clarify that there had not been some 
earlier discussion with either an R&D or information 
systems person concerning search for databases. 
Correct? 

A. I had not had one specific to that topic. 

Q. Okay. What if anything did Philip Morris do to 
determine whether there were any databases or 
document indexes in marketing? 

A. I believe that that would be something that was 
discussed in the context of the interviews in the 
general collection. 

Q. What's the basis of that belief? 

A. Having undergone one of those interviews myself 
and seeing the scope statement and spoken to some of 
the liaisons. 

Q. Can you testify as to knowledge of actual facts 
that that did occur in other interviews with respect 
to marketing? 

A. The interviews certainly occurred. I spoke with 
several of the liaisons in the marketing department. 
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1 They told me that the interviews were very involved, 

2 that they took a long time, that they carefully 

3 reviewed everything in the scope statement. They 

4 told me that the collection was very, very thorough. 

5 So from that perspective, I think we covered the 

6 marketing department pretty completely. 

IQ. I'm talking specifically about document indices 

8 in response to the orders of the court relating to 

9 document indices. You told me you don't under — you 

10 don't know whether that was specifically in the scope 

11 statement; correct? 

12 A. I don't know if the word "indices" was used in 

13 the scope statement, that's correct. 

14 Q. So whether the interviewees in the marketing 

15 department carefully reviewed everything in the scope 

16 statement or not, that doesn't tell you whether they 

17 were specifically asked about document indices; does 

18 it? 

19 A. It does not tell me that they were — that 

20 document indices were specifically addressed, but it 

21 does tell me that the topics covered in the scope 

22 statement, the content of any documents, any company 

23 records that deal with — substantively with the 

24 issues covered in the scope statement would have been 

25 identified. 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf Sdur'tiel/ilttp§s(jQ<Wpffllfindustrydocuments.ucsf.edu/docs/qlhd0001 



CONFIDENTIAL 


323 

1 Q. Well I — I appreciate you coming back to the 

2 issues of the substance. I'm focusing specifically 

3 now on document indexes and I want to know everything 

4 that was done to determine whether Philip Morris 

5 Incorporated had in its possession, custody or 

6 control document indexes. And if you'd put aside — 

7 let me ask you to put — put aside your coming back 

8 to this extensive questioning with respect to 

9 substantive documents. 

10 Please tell me, from your own knowledge and 

11 everything you've learned in preparing for this 

12 deposition to speak on behalf of Philip Morris 

13 Incorporated, everything that was done to determine 

14 whether Philip — whether Philip Morris Incorporated 

15 had available to it, in its possession, custody or 

16 control, document indexes. 


17 

MR. 

NUNLEY: 

Is that the question, Mr. 

18 

Gordon? 



19 

MR. 

GORDON: 

Yes . 

20 

MR. 

NUNLEY: 

Strike the first part. Let me 

21 

see if there' 

s a question at the end. 

22 

MR. 

GORDON: 

I — I think "please tell me" 

23 

is considered 

a question. 

24 

MR. 

NUNLEY: 

And Clare, I think you've 

25 

answered the 

question. 

but you're welcome to re — 
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1 repeat the information you gained through your phone 

2 calls made last night. 

3 A. Would you like me to do that, sir? 

4 Q. Well is that the only thing you know, is what 

5 you learned from your phone call last night with 

6 Marion DeBarteleben about her contacts in information 

7 systems? 

8 MR. NUNLEY: Objection, that 

9 mischaracterizes the testimony, Mr. Gordon. 

10 A. My — 

11 The only specific inquiry I have made into 

12 indices that I can recall made to company employees 

13 was made last night. 

14 Q. And what did you learn about a search for 

15 document indices in the marketing department? 

16 A. I did not reach anyone in the marketing 

17 department on that issue last night or this morning. 

18 Q. And the fact of the matter is you cannot testify 

19 one way or the other as to whether all employees who 

20 were interviewed were routinely asked if they knew of 

21 the existence of any document indexes; correct? 

22 A. That's correct, sir. I was not present at all 

23 of those interviews. 

24 Q. Who would know the answer to that question? 

25 A. I believe the employees who were interviewed may 
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recall or the counsel who interviewed them may 
recall. 

Q. And whether the scope statement included a 
specific provision for document indexes or not, the 
simplest way to find that out would be to look at the 
scope statement; correct? 

A. I would say that's a simple way to find out. 

Q. And you haven't looked at the scope statement in 
over a year. 

A. That's correct. 

MR. NUNLEY: Mr. Stirewalt, what is your 
elapsed time? 

MR. GORDON: What's the button we push? 

THE REPORTER: X. 

MR. NUNLEY: We picked up this morning just 
over or under six hours? 

THE REPORTER: Four minutes under. 

BY MR. GORDON: 

Q. Are you the person most knowledgeable about 
which documents were chosen to be produced once all 
the responsive documents had been identified? 

A. Well I don't know what anyone else may know. 
You're talking about the person at the company most 
knowledgeable? 

Q. No, I'm talking about any human being who has 
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1 taken a breath in the last five years. 

2 A. Well Mr. Gordon, I don't know who all those 

3 human beings are and I don't know what they know. 

4 Q. Well the fact of the matter is, the people most 

5 knowledgeable about what was actually chosen to be 

6 produced are the lawyers; correct? 

7 MR. NUNLEY: Objection. Mr. Gordon, you've 

8 adopted a tone this morning that I don't appreciate 

9 and I'm — I don't think the witness appreciates, 

10 although I don't want to speak for her. You were 

11 civil yesterday, I thought we'd be civil today, and I 

12 don't know why we're being something other than 

13 civil. 

14 MR. GORDON: Well I strongly object to your 

15 characterization as — as — to my being uncivil. I 

16 do not believe I'm, in any way, shape or form, being 

17 uncivil, Mr. Nunley. You're entitled to your 

18 opinion, but the record speaks for itself and the 

19 videotape will — will speak for itself, and I do not 

20 in the slightest concur with your assessment that I'm 

21 being uncivil. 

22 Do you remember my question, or would you like 

23 it read back? 

24 THE WITNESS: I'd like the question again, 

25 please. 
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Q. The fact of the matter is, the people most 
knowledgeable about what was actually chosen to be 
produced was the lawyers; correct? 

A. I'm not sure which lawyers you're talking about, 
sir, seeing as we produced over 6.2 million pieces of 
paper into the depository, and as far as I know, you 
folks had access to that. You may well also be 
knowledgeable to some extent — 

Q. I'm talking — 

A. — about what it is we produced. 

Q. I'm talking about the process of deciding which 
to produce from the documents that were collected. 

A. If — 

You mean the responsiveness review? 

Q. Right. 

A. The responsiveness review was — 

MR. NUNLEY: Clare, I — I do not want you 
testifying as to the specifics of the responsiveness 
review. I consider that to be a matter of work 
product. And Mr. Gordon, I don't know if your 
question was intended to solicit that work-product 
information, but if it was, I think it's 
objectionable and I will object on that basis. 

THE WITNESS: May I speak to the process? 
MR. NUNLEY: I don't know. Why don't we 
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1 let Mr. Gordon ask the questions. 

2 Q. I — I want to know — 

3 Please tell me what the process was for the 

4 responsiveness review. 

5 MR. NUNLEY: Objection, I find it vague. 

6 And to — I can't — 

7 I don't know whether I need to object or not. 

8 Can you be more specific? 

9 Q. Let's start with the physical manner in which 

10 the responsiveness review was conducted. How was it 

11 physically done? 

12 A. To the best of my knowledge, documents were 

13 reviewed at outside counsel. Some of them were 

14 reviewed on site. In many instances there was a good 

15 deal of participation from company employees to 

16 explain what the documents were or to discuss the 

17 content of the documents. And then a decision was 

18 made as to whether or not that document may be 

19 responsive. 

20 Q. Decision made by whom? 

21 A. Well I wasn't there in any — in every instance 

22 and I probably wasn't there in any of those where 

23 there were discussions, particularly on technical 

24 documents, so I think that that must have been 

25 discussions that employees would have had with 
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counsel in describing what the documents were, what 
they meant, and reviewing what might be responsive. 

Q. And then who made the decision as to whether 
something was or was not responsive? 

A. I believe it was a decision made with the 
assistance of counsel or between counsel and company 
personnel in most instances. 

Q. Are there any employees who made decisions as to 
whether certain documents were or were — were not 
responsive? 

MR. NUNLEY: You mean independently on 
their own, Mr. Gordon? I don't understand the 
question. 

Q. I'm talking about in the initial collection 
process, are there any employees who made a decision 
that certain files or certain documents were not 
responsive? 

A. Were not responsive. 

I don't believe that they made those independent 
of discussions with counsel. They were encouraged to 
fully understand the full scope of documents we were 
looking for, and they were encouraged to do that 
through the interview process. 

Q. Is there anyone else who knows more than you do 
about the decision as to which responsive documents 
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1 would be produced in this case and which would not? 

2 MR. NUNLEY: How do you mean, on a 

3 document-by-document basis? 


4 

Q. 

Start with 

generally 

the — 

the 

overall process 

5 

A. 

I'm sorry. 

So the question 

now 

is — 

6 

Q. 

Is there anyone else 

who knows more than you do 


7 about the decision as to which responsive documents 

8 would actually be produced in this particular case 

9 and which would not? 

10 MR. NUNLEY: I don't — 

11 Mr. Gordon, I don't understand your question. 

12 Are you suggesting that a response — a document that 

13 was responsive might not be produced? 

14 MR. GORDON: Right, I'm — who — 

15 Who makes the decision? 

16 MR. NUNLEY: But your question presumes 

17 that a document which was determined to be responsive 

18 would not be produced. Do you understand why I find 

19 your question objectionable? 

20 MR. GORDON: Yeah. Okay. 

21 BY MR. GORDON: 

22 Q. In the collection process you were collecting 

23 documents that might potentially be responsive; 

24 correct? 

25 A. That's correct. 
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Q. And as part of that process there was a — there 
were decisions made that certain files and certain 
documents were not even potentially responsive; 
correct? 

A. I think that's accurate. 

Q. Who made those decisions about the potential 
responsiveness of documents? 

A. I think they were made by the file owners or 
originators in conjunction with counsel. 

Q. And what were the — 

What was the criteria the file owners used? 

A. They relied on a scope statement and on their 
discussions with counsel. 

And I don't mean to imply, Mr. Gordon, that 
there were — may not have been instances where 
counsel came back or an employee came back and said, 
"Well, I don't know, maybe it is in." And if that 
happened, we went back and looked at those files. 

Q. What do you — what — 

What do you mean by "we?" 

A. I mean the collection team basically, or the 
company. We had significant support for this 
collection throughout Philip Morris Incorporated, 
from management down. It was clear that all of the 
liaisons who I spoke to, that they were to make 
STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf Sdur'tiel/ilttp§s(jQ<Wpffllfindustrydocuments.ucsf.edu/docs/qlhd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

332 

whatever time they needed available to make sure that 
we did this right. 

Q. Had there been any prior collection of documents 
done in a similar manner prior to this collection for 
this litigation? 

MR. NUNLEY: Objection as to form, Mr. 
Gordon. What do you mean "in a similar manner?" 

MR. GORDON: With the provision of a scope 
statement and interviews of employees and collection 
of — of documents from potentially responsive areas 
reviewed by counsel. 

MR. NUNLEY: Objection. 

MR. GORDON: Those general parameters. 

MR. NUNLEY: Objection as to form. 

A. Well I don't — I don't know that we have ever 
done any two collections in exactly the same way. I 
think that would be very difficult. But over the 
years that I've been with the company, I know that 
we've done collections in many different ways. There 
are instances of litigation that may affect a very 
limited part of the Philip Morris world, there may be 
employee matters, there may be very small 
slip-and-fall matters. 

Q. I — 

Thank you for the clarification. I'm — I'm 
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limiting it to smoking and health cases. 

MR. NUNLEY: Were you finished with your 
answer? Excuse me. Were you finished with your 
answer? 

THE WITNESS: No, but I can — I can pick 

up again. 

A. You would like to limit the question to smoking 
and health matters. 

Q. Collections in connection — 

A. Collections. 

Q. — with smoking and health matters. 

A. And the question is? 

Q. Were any prior collections done in a similar 
manner? 

A. Well I'm not sure what you mean by "similar." 

Q. The — the process that you've described of 
scope statements being prepared, interviews being 
conducted with — with Philip Morris employees, 
potentially responsive documents being collected for 
review by counsel. 

A. Well I'm not sure that all of those things apply 
in any instance or in every instance, but I think I 
testified yesterday that I do know that when we 
collected the records from Philip Morris 
International, that there were interviews, that it 
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was done with law firm personnel. I know that we 
have in other instances done collections through — 
in many different ways. Sometimes we may need a 
scope statement, other times a scope statement may be 
defined, you know, as a description of records, not a 
formal written document. I don't know the whole 
number of different ways that we've done collections 
over the years in smoke and health cases. 

Q. Let's go back to the Philip Morris International 
situation that you talked about yesterday. What — 
what do you call that corpus of documents that was 
brought together by the team of lawyers that went 
over to Europe? 

MR. NUNLEY: Objection as to form. 

Q. Do you have a shorthand for calling it like "a 
library" or "a collection" or "the international 
documents?" Or what — how do you — how do you 
refer to that? 

MR. NUNLEY: Objection as to form. I think 
we should be more specific. 

A. I don't specifically have any way I refer to 
it. I — personally, if someone asks me about, as 
you have been, about document collections, I try to 
stick to specifics that I know to have happened in 
any specific collection. 
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Q. As I understood — stand your testimony from 
yesterday — let me just clarify it. 

Independent of this particular litigation, 
lawyers collected certain documents from Philip 
Morris International subsidiaries and brought those 
documents together at Shook, Hardy & Bacon; correct? 

MR. NUNLEY: Objection as to form. 

A. I'm sorry. Can you run through that again? 

Q. Independent of this litigation, lawyers 

collected certain documents from Philip Morris 
International that might relate to smoking and health 
issues; correct? 

A. Well now I don't — I don't know what 
"independent of this litigation" means. When we do 
our collections, generally, we try to be prepared for 
specific pending matters and anticipated matters. So 
we did this collection, as I told you yesterday, the 
one that I'm talking about that went to those three 
locations in International, in 1995. 

Q. Was that before or after plaintiffs had served 
their first document request in this case? 

MR. NUNLEY: Could you date that, Mr. 

Gordon? 

MR. GORDON: June 19th, 1995. 

A. I believe it was before, but it may have been 
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continuing through some of that time period. I don't 
specifically recall. 

Q. Okay. So when the collection of Philip Morris 
International documents begun — began, it was before 
there had been any requests for production of 
documents served in this case; correct? 

A. When that specific collection began, it was 
before June, yes. 

Q. And it was before the court had issued any 
orders compelling the production of documents; 
correct, in this case? 

A. As far as I know, yes, sir. 

Q. What was the scope of the inquiry for those 
Philip Morris International documents? 

A. I don't know that I — that I can capture the 
entire scope, but — 

MR. NUNLEY: Excuse me. Mrs. Purcell, I 
would want you to — I would like you to, in 
answering the question, describe for Mr. Gordon 
generally the types of documents or the — the types 
of documents that were searched for. 

I'll just tell you, Mr. Gordon, it's our view 
that the scope statement itself is a work-product 
document. 

MR. GORDON: Well I — I — I don't want to 
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1 belabor this point because there's already a court 

2 order now on that — on that particular issue and we 

3 can move forward, but I just — I'm — I want to know 

4 this witness's understanding of that particular 

5 collection process. 

6 Q. Let me ask a preliminary question. I think we 

7 established it yesterday, but I just want to make 

8 sure. 

9 Documents from that collection — "that 

10 collection" being the Philip Morris International 

11 review — were reviewed for production of responsive 

12 documents in this case; correct? 

13 MR. NUNLEY: Let me just — Mr. Gordon, let 

14 me just respond to your earlier comment, not to the 

15 question, with respect to the order issued by the 

16 court. Obviously we've received that, and I made my 

17 statement that we consider it work product in full 

18 appreciation for the court's order. I didn't mean to 

19 suggest in any way that I was not taking it into 

20 consideration and taking Judge Fitzpatrick's order 

21 into consideration. Obviously I'm aware of it and — 

22 and we're considering it. 

23 THE WITNESS: I'm sorry, sir. Can I have 

24 the question again? 

25 Q. The collection of documents that was gathered 
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from those three European locations was searched 
for — for documents potentially responsive in this 
case; correct? 

MR. NUNLEY: Objection. Mr. Gordon, your 
question is nonsensical. 

Let me read you — you may be able to read it so 
you understand it. 

(Computer screen displayed to the witness.) 
THE WITNESS: Can we try the question again 
in little pieces? 

MR. GORDON: Sure. I — I'm kind of 
enjoying collecting the adjectives here, "uncivil, 
nonsensical." 

Q. There was a collection of documents gathered 
from three European locations; correct? 

A. There were copies of original documents which 
were collected that I'm aware of from those three 
locations. 

Q. And — and once they were collected, they could 
be called a collection. 

A. Well if that's — 

Q. Correct? 

A. — how you're defining a collection. 

Q. Okay. That's all I'm trying to do. That 
collection of documents that was — 
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A. Okay. — 

Q. — copies of original documents gathered from 
three European locations, that corpus of documents 
can we call that a collection? 

A. For your purposes right now, if you want to 
refer to that as a collection, yes. 

Q. Okay. 

A. I will understand the question better maybe. 

Q. And I'm calling — 

Let's call it more specifically the Philip 
Morris International collection. Okay? 

MR. NUNLEY: If we want to be specific, why 
don't we refer to the locations it was — they were 
collected from. 

Q. It was collected from INBIFO in Germany, CNC in 
Belgium, and FTR in Switzerland; correct? 

A. That's correct. 

Q. I'm just trying to get to the — to the physical 
definition of this corpus of documents so we can — 
we can move on. I'm really not intending to belabor 
the Philip Morris International issue. 

This Philip Morris International collection was 
somehow transported to the United States; correct? 

A. The copies were sent to the United States, 
that's correct. 
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1 Q. They went to Kansas City, to the offices of 

2 Shook, Hardy & Bacon; correct? 

3 A. I believe so, yes. 

4 Q. And in connection with this litigation, that 

5 Philip Morris International collection was searched 

6 for potentially responsive documents; correct? 

7 A. I believe it was, yes. 

8 Q. Okay. And that collection had — the 

9 preparation or the collection of that collection had 

10 begun before the requests for production of documents 

11 were served in this case; correct? 

12 A. The interviews and the collection process, as 

13 far as I know, undertaken at INBIFO, CRC and FTR, was 

14 begun prior to receiving the first requests in this 

15 case. 

16 Q. Who conducted the review of that Philip Morris 

17 International collection to determine if there were 

18 any responsive documents in this case? 

19 A. I believe it was conducted at outside counsel. 

20 Q. Were any Philip Morris employees involved in 

21 that review? 

22 A. They may have been. I don't specifically know. 

23 Q. Who would know? 

24 A. Well if any employees were consulted on specific 

25 matters, the employees would know. If they were 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf Sdur'tiel/ilttp§s(jQ<Wpffllfindustrydocuments.ucsf.edu/docs/qlhd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

341 

consulted by counsel, counsel would know. 

Q. How would you find out, if you wanted to know? 

A. Well I would have to make some inquiries, and I 
would go either to people in R&D who might have 
likely have been involved in discussions, if we had 
any, because these were technical scientific 
documents, or I may speak with the legal department 
to find out what they know about that process. 

Q. Okay. Now the — 

Now that I've gotten us to a point where we have 
some nomenclature that I think we're both comfortable 
with, this process of gathering together a body of 
documents, bringing it, copies of original documents, 
placing them in a location and reviewing them for — 
for responsive documents, are there any other 
circumstances besides the Philip Morris International 
situation where documents were collected or the 
process of collecting documents was begun prior to 
the service of the inter — of the first set of 
requests for production of documents in this case? 

A. Well I think I can answer that this way. This 
may be not exactly what you asked. 

MR. NUNLEY: Well if you don't understand 
the question, let's make sure we get clear questions 
so we can have direct answers. Do you understand the 
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1 question? 

2 THE WITNESS: I think I understand the 

3 question. But I'm sure that if I misunderstand it, 

4 Mr. Gordon will have another one. 

5 A. We have been involved in smoking and health 

6 cases for many years and there have been many 

7 collections over the years. I'm familiar with some 

8 of those collections, probably not all of them, since 

9 probably I came to the company. There are a number 

10 of documents that had been collected in prior 

11 collections, so if we're talking about whether or not 

12 documents were reviewed in prior collections and 

13 picked up for other litigation or in anticipation of 

14 future litigation, then maybe those fall within the 

15 scope of what you're trying to ask. 

16 Q. That is — and that is precisely what I'm trying 

17 to ask. 

18 I think you used the phrase "documents collected 

19 in prior collections." Okay? 

20 A. Yes, sir. 

21 Q. Were any such collections of documents reviewed 

22 for production of responsive documents in this case? 

23 A. I believe that any documents that we had that 

24 may have been responsive would have been reviewed or 

25 re-reviewed for responsiveness to this case. 
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Q. What's the basis of that belief? 

A. Well we did a thorough search of our 
facilities. We deliberately did not re-collect 
documents that had been collected in full. You 
remember I described that to you yesterday, that if 
we found a document that we knew had been copied 
before, we didn't necessarily go back and copy the 
whole set again, or a whole document again, unless it 
was attached to a new document. 

Q. If it had been copied before, where was the 
copy? 

A. There may be copies of Philip Morris documents 
at outside counsel, but the originals would be back 
in our files. 

Q. What collection of documents that were collected 
in prior collections that were physically in outside 
counsel's offices prior to June 19th of 1995 were 
reviewed for potentially responsive documents in this 
case? 

A. As far as I know, any copies of Philip Morris 
documents related to smoking and health issues that 
were at outside counsel would have been reviewed, or 
the originals would have been reviewed. 

Q. Were there any such collections that actually 
were reviewed in addition to the Philip Morris 
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International one that we talked about? 

A. I believe, sir, that all of the existing 
collection that would have been made for any prior 
litigations that was at outside counsel was 
rereviewed for responsiveness in this case. 

Q. And how many documents did that consist of? 

A. I'm going to have to guess to give you that 

answer. I mean I don't know exactly how many. 

Q. What prior counsel — or what — strike that. 

What outside counsel's office were these prior 
collections, existing collections housed at? 

A. I'm familiar with the fact that there have been 
copies of documents at Shook Hardy over the years, I 
believe that Hunton & Williams had some copies of 
Philip Morris documents, and I think Arnold & Porter 
may have. 

Q. So prior to June 19th of 1995 there were 
existing collections of Philip Morris — copies of — 
strike that. 

Prior to June 19th of 1995, there existed 
collections of copies of Philip Morris documents at 
Shook, Hardy & Bacon, Hunton & Williams, and Arnold & 
Porter; is that correct? 

A. As far as I know, yes. 

Q. Were all of those collections searched in order 
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1 to determine whether any documents — responsive 

2 documents in this litigation were contained in those 

3 collections? 

4 A. I believe they were, yes. 

5 Q. Who did the search? 

6 A. As far as I know, they were searched by outside 

7 counsel. And there may have been some participation 

8 from in-house employees. 

9 Q. Was there participation by outside — by 

10 employees? 

11 A. There was a great deal of participation by 

12 in-house employees. I simply don't know which 

13 specific group of documents they may have been 

14 working with counsel on at any point. 

15 Q. Did any Philip Morris employees physically 

16 review any of the collections at Shook, Hardy & 

17 Bacon, Arnold & Porter, or Hunton & Williams? 

18 A. I believe — 

19 MR. NUNLEY: Objection as to form. 

20 A. I know that there were Philip Morris employees 

21 made available to the law firms. I don't know 

22 specifically what groups of documents or what 

23 individual documents they may have been reviewing and 

24 providing input on. 

25 Q. Did any Philip Morris employees physically go to 
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1 Shook, Hardy & Bacon in Kansas City and review any 

2 document collections? 

3 A. They reviewed documents, sir. I don't mean to 

4 nitpick at "collections," but they certainly reviewed 

5 documents, yes. 

6 Q. When I'm saying "collection," I'm using the 

7 phrase to mean those — those collections for prior 

8 smoking and health litigations that we have gotten 

9 to, and that's specifically what I'm asking about. 

10 Did any Philip Morris employee, subsequent to 

11 June 19th of 1995, go to Kansas City and review any 

12 of those previously collected sets of documents? 

13 MR. NUNLEY: Objection to, Mr. Gordon, your 

14 reference that "we have gotten to." This is an area 

15 that we covered yesterday. 

16 A. Mr. Gordon, I know that there were Philip Morris 

17 employees who spent many, many hours at the outside 

18 firms involved in working with counsel on these 

19 documents. And when I say "these documents," I mean 

20 documents that were reviewed for the purposes of this 

21 case. I simply can't tell you whether or not they 

22 were documents that had been previously collected. 

23 Q. Who can tell me? 

24 A. Probably those employees. 

25 MR. NUNLEY: Why don't you tell Mr. Gordon 
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who they were. 

THE WITNESS: He didn't ask that. 

A. Would you like to ask that? 

Q. Sure. 

A. I know that Cliff Lilly and Jerry Whidby from 
Philip Morris R&D spent time at outside counsel. 

Q. Which outside counsel? 

A. I know that they were at Shook Hardy, they were 
at Dechert Price, they were at Hunton & Williams. 

They may have gone to more firms, but I know they 
were at the three of those. I personally was 
involved in confidentiality reviews that took place 
at Dechert, Price & Rhodes, and I can give you a long 
list of people who I know who worked with counsel at 
Dechert, Price & Rhodes. That would — 

Would you like me to go down that list as best 
as I can remember? 

Q. Well as I understand your testimony. Dechert, 
Price & Rhodes was not one of the firms that had 
collections of documents that had been gathered prior 
to June 19th of 1995; is that correct? 

A. I don't recall them having a collection. I 
don't know if they would have helped in the review. 

Q. I'm specifically asking about collections — 
let's — 
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1 I want to be very, very limited in my question 

2 here. My question concerns prior collections of 

3 documents, and by "prior" I mean prior to June 19th, 

4 1995, that were stored at Shook, Hardy & Bacon in 

5 Kansas City, Missouri. Did any Philip Morris 

6 employees review any of those documents at Shook, 

7 Hardy & Bacon? 

8 MR. NUNLEY: And I would refer you to your 

9 earlier question. I think it's been asked and 

10 answered. But Mrs. Purcell, you may answer again. 

11 A. Well with that one qualification, just so that I 

12 can be clear, I wasn't there, I don't know if they 

13 were specifically looking at previously collected 

14 documents, but I do know that Cliff Lilly, Jerry 

15 Whidby and Jim Shardt from our legal department spent 

16 a good deal of time in Kansas City. There may have 

17 been other employees who were out there as well, but 

18 I know that the three of those were. 

19 Q. Whether they looked at any prior collections or 

20 not, you just don't know; correct? 

21 A. That's correct. 

22 Q. And in order to find out, you'd have to ask 

23 those individual employees? 

24 A. Yes, I could ask them. 

25 Q. Or you could ask the lawyers at Shook, Hardy & 
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Bacon. 

A. I think that would be another way to find out. 

Q. Which lawyers at Shook, Hardy & Bacon were you 

dealing with? 

MR. NUNLEY: Objection, vague. 

MR. GORDON: As to the "you?" 

MR. NUNLEY: Your question is vague, Mr. 

Gordon. 

MR. GORDON: Well I'd like to make it less 
vague. Which part of it is vague? 

MR. NUNLEY: Why don't you try it again. 
We'll see if it's non-objectionable. 

Q. Which lawyers at Shook, Hardy & Bacon was Philip 
Morris Incorporated dealing with with respect to the 
review and production of documents in this case? 

MR. NUNLEY: Objection, vague, overbroad. 

A. I don't specifically know which lawyers Cliff, 
Jim or Jerry may have been meeting with, so I don't 
know if I can help you on that. Generally speaking 
we work with the lawyers on smoking and health 
matters out at Shook, Hardy & Bacon who support us on 
those issues. 

Q. And who were those lawyers? 

A. I'm sure I can't name them all, sir. 

Q. Why don't you name all that you can. 
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1 A. I can give you the names of lawyers who I know, 

2 who I've known over the years. I don't know exactly 

3 how I would define the scope of their 

4 responsibilities. I'm not responsible for that. 

5 Q. Tell me who — 

6 A. Is that what you want me to do? 

IQ. I want you to give me the names of the lawyers 

8 at Shook, Hardy & Bacon with whom you have had any 

9 dealings in an official capacity as a Philip Morris 

10 Incorporated employee. 

11 MR. NUNLEY: Objection, vague. 

12 A. Well I'm sure I can't name all the lawyers that 

13 I've worked with, sir, over the years. I've been 

14 with the company about 11 years. 

15 Q. Well let's limit it, then, to subsequent to June 

16 19th of 1995. 

17 A. And the question is name all of the Shook Hardy 

18 lawyers who I — 

19 What's the verb? I lost you on the verb. I'm 

20 sorry. 

21 Q. Well I'm trying to find out what Philip Morris 

22 Incorporated did because you're here as a 

23 spokesperson for Philip Morris Incorporated. 

24 Apparently you can only — you — you feel you can 

25 only testify as to your own personal involvement or 
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1 knowledge and — and therefore I'll, you know, take 

2 that since — 

3 MR. NUNLEY: Objection. 

4 Q. — that's all I can get. 

5 MR. NUNLEY: Objection as to the 

6 characterization. 


7 

A. 

And 

then the question, sir? 

8 

Q. 

The 

lawyers — 


9 MR. NUNLEY: Why don't we go off — 

10 Excuse me. I'd like to go off the record a 

11 second. 

12 THE REPORTER: Off the record, please. 

13 (Discussion off the record.) 

14 BY MR. GORDON: 

15 Q. Please tell me the name of every Shook, Hardy & 

16 Bacon lawyer — Shook, Hardy & Bacon lawyer you know 

17 to have been involved in any way in the collection 

18 and review of documents for production in this case. 

19 MR. NUNLEY: Objection. I think the 

20 question is overbroad. I will let the witness answer 

21 it. 

22 A. I can try, Mr. Gordon. I think it's fair to say 

23 that I probably won't remember all of them, but I can 

24 tell you those who I do remember. 

25 Q. Go ahead. 
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1 A. Cynthia Hughes-Coons, John Coots, Bill 

2 Allinder. 

3 Now we're talking just about the collection 

4 which we began in 1995? 

5 Q. Well I don't want to get hung up on the word 

6 "collection." If there were — 

7 We've already talked about collections that were 

8 created prior to June 19th. I'm talking about 

9 anything that, subsequent to June 19th, 1995, had to 

10 do with producing — reviewing documents or producing 

11 documents in this case, whether they were collected 

12 before or after. 

13 A. Yeah, I — that's really hard for me. I want to 

14 answer — I want to answer the right way. So I've 

15 been there a long time and I've worked with a lot of 

16 different lawyers. I don't know what they do, so I'm 

17 not sure how you're trying to carve it up. Tell me 

18 how you'd like me to do it. You know, as — if — 

19 If what you want me to do is name every lawyer 

20 who — who I recall ever working with at Shook, Hardy 

21 & Bacon, I can try that. 

22 Q. No. 

23 A. If we're limiting it to people who I know were 

24 involved in some way in the document collection that 

25 we began in '95, that's probably a much smaller 
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subset. 

MR. NUNLEY: Let me give you the question 
that he actually asked. "Please tell me the name of 
every Shook, Hardy & Bacon lawyer you know to have 
been involved in any way in the collection and review 
of documents for production in this case." 

THE WITNESS: Okay. 

A. Well then I don't think that starts in 1995, 
because I know that we reviewed documents that were 
collected previous to 1995. 

Q. That's — 

I agree with that. That was my point. 

A. Okay. Let me see, who did I name so far? 
Cynthia, John. Bill Allinder? 

Q. Right. 

A. Craig Gustafsson, Lucy Mason. I think there may 
have been many more. 

We said "collection" or "collection and review?" 
Q. Collection or review, actually. Or actually, 
collection, review, production, any aspect of that. 

A. I was out there about a year ago and met a whole 
pile of new people who came on board in the past year 
or two. I don't think I can remember any of their 
names. The ones that I did name are people who I 
know to have been involved in collections over the 
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years. I'm not sure — 

I know a lot of other people out at Shook 
Hardy. I'm not sure that they are all lawyers. 

Q. Have you ever — ever met with John Monica in 
connection with this case? 

A. No, I haven't. 

Q. Do you know if Mr. Monica has ever been involved 
in any aspect of document review or production on 
behalf of Philip Morris Incorporated in this case? 

A. Not that I know of. 

Q. Based on what you know personally and what you 
have learned in preparation for this deposition, has 
every non-privileged, responsive document requested 
by the plaintiffs in this case been produced by 
Philip Morris? 

A. Yes, as far as I know. 

Q. And based on what you know personally and what 
you learned in preparation for — for this 
deposition, has every responsive document requested 
by plaintiffs in the case which has not been produced 
been listed on the Philip Morris privilege log in 
this case? 

A. As far as I know, sir, yes. 

Q. Are you aware of any documents that are 
responsive to any of plaintiffs' discovery requests 
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1 in this case that has not been produced and has not 

2 been listed on a privilege log? 

3 A. No, I'm not. 

4 Q. Now as I understood your — your testimony, when 

5 collecting documents from their physical locations at 

6 all the various Philip Morris facilities that you 

7 told us about yesterday, if a document had been 

8 previously collected and photocopied, that document 

9 was not then taken out of the files again and 
10 photocopied or — or imaged; correct? 


11 

MR. 

NUNLEY: 

That's not exactly correct 

12 

MR. 

GORDON: 

Well clarify that for me. 

13 

not — I'm not 

— 


14 

MR. 

NUNLEY: 

This would — 


15 Mr. Gordon, this will be maybe the third time, 

16 but she's happy to do that. 

17 THE WITNESS: Yes, I am happy to do that. 

18 A. If there were files that were marked as having 

19 been previously collected, we did not re-collect the 

20 originals, although they may have been spot reviewed 

21 to make sure that the files had not — had new 

22 information added to them. 

23 Q. Were they? 

24 A. They were, certainly, in — in — 

25 I know that they were for my files, and I 
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1 believe that that was the process followed generally. 

2 Q. What's your basis of — 

3 What's the basis of that belief? 

4 A. When I inquired as to what we were doing with 

5 things that had been copied before, that was the 

6 process as it was described to me. 


7 

Q. 

By whom? 




8 

A. 

I believe 

it was Cynthia Hughes- 

-Coons, 

who did 

9 

my 

interview. 




10 

Q. 

Okay. Go 

ahead, finish telling 

me the 

process 

11 

A. 

Okay. So 

the only time that we 

did, again. 


12 collect a document that we knew to have been 

13 previously picked up would be if it was attached to a 

14 new document that had not been picked up, so that you 

15 could keep it in context. 

16 Q. Okay. So the documents that had been previously 

17 picked up and had — were not attached to something 

18 new were not physically removed from the Philip 

19 Morris facilities and taken to the imaging places in 

20 Richmond and Maryland; correct? 

21 A. Not at this time, right. 

22 Q. Okay. How many documents were imaged at those 

23 facilities? 

24 A. I don't know, sir. I don't know exactly how 

25 many were. I know that we have had to review and 
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collect somewhere in the range of 20 million pieces 
of paper in order to find the approximately 6.2 
million that are responsive to your requests. But as 
I said yesterday, we didn't image any of the Category 
I or Category II documents, so I don't have an actual 
number. 

Q. Well how many of the non-Category I and 
non-Category II documents were imaged? 

A. Substantially all of them, as far as I know, and 
those that wouldn't be might have been oversized. 

Q. Substantially all of what? 

A. All of the remaining reviewed files and 
collected files. 

Q. That's what I'm asking. How — how many pages 
of documents did that consist of? 

A. Well I can't give you an exact number. But 
I'm — I think that we reviewed — collected and 
reviewed about 20 million pages. Now if you back out 
of that Category I and Category II, and if you back 
out of that some small number of pages that would 
have had to be produced separately because they were 
oversized or somehow didn't work with the technology, 
then that would be the figure, I believe. 

Q. Well where — 

What about the documents that had been 
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1 previously picked up? 

2 A. What about them? 

3 Q. Those aren't included in the 20 million; are 

4 they? 

5 A. They aren't. But I do believe that they were 

6 reviewed — re-reviewed. 

7 Q. How many documents had been previously picked up 

8 that were not imaged for — for review in this case? 

9 A. My guess on — 

10 It would have to be a guess, but my guess on the 

11 number of documents that may have been out there 

12 prior to this 20-million pick-up is about three and a 

13 half million. 

14 Q. So all the documents previously collected on 

15 smoking and health cases that you did not re-review 

16 was approximately three and a half million 

17 documents? 

18 MR. NUNLEY: Objection, that — I believe 

19 that misstates her testimony. 

20 A. I think what I told you is that we did 

21 re-review; we didn't re-collect necessarily. And my 

22 best guess at how many documents were out there is 

23 somewhere in the range of three and a half million 

24 pages. 

25 Q. Of documents that had been previously collected 
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1 that you did not re-collect. 

2 A. That's ballpark. That's about right. That's 

3 how I understand it. 

4 Q. And the 20 million is documents that were 

5 collected additional to that three and a half 

6 million; is that correct? 

7 A. That's correct. 

8 I'm sorry, sir. When I gave you those numbers, 

9 that's pages. Okay? Because — 

10 Q. Right. 

11 A. — sometimes you're saying "documents," but 

12 that's pages. 

13 Q. Yeah. I meant pages. 

14 Please tell me everything you found out about 

15 what Philip Morris did each time there was a specific 

16 court order directed to it with respect to certain 

17 documents in this case. 

18 MR. NUNLEY: Well, I object to the form. 

19 Why don't you put the court orders — I mean refer, 

20 Corey, if you would, to the subject matter of each 

21 court order so she can answer. 

22 Q. Sure. Do you want to go back to — 

23 Start with Exhibit 4. Talked about that 

24 yesterday. Page three, A.l. 

25 A. A.l. Should I read it? 
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Q. Well yeah. Read it. Absolutely. 

A. Out loud I meant. 

Q. Only if you feel it's necessary. 

A. I don't feel any particular need to read it 

aloud. 

This refers to documents relating to agreements, 
understandings, and these were the things that 
yesterday you shortened into product standards, 
designs and — 

So you were calling those product standards — 

Q. Right. 

A. — or additives among one or more defendants. 

Q. What — 

What did Philip Morris do subsequent to November 
27th, 1996, to determine whether it had any 
responsive documents to that particular portion of 
the order? 

A. Okay. Well when you say "subsequent to," I — 
I'm not being testy, but I do want to mention that 
our collection based on the general scope statement 
was ongoing through the end of the year. So that was 
ongoing. And in addition to that I did, on a 
non-confidential basis, contact a lawyer in Richmond 
last night who told me that they had searched through 
all of their agreement files, that they had well over 
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a thousand separate agreements that they searched 
for — specifically looking for anything that might 
be responsive to this. 


Q. 

What lawyer was that? 


A. 

That's Jim Shardt. 


Q. 

He's in-house at Philip 

Morris? 

A. 

Yes, he is. 


Q. 

Okay. When did he do that? 

A. 

I'm not sure he gave me 

the timeframe, but I 


think he understood that it was in response to going 
back and checking again for — based on an order. He 
also told me that he made inquiries of Ken Houghton 
to find out if there would be any other documents, 
and that no documents resulted from the inquiry. 

Q. Who is Ken Houghton? 

A. Ken Houghton was — I believe his title was VP 
research and development. 

MR. NUNLEY: "VP" — "VP" being 
vice-president? 

THE WITNESS: Vice-president. 

Q. What is he today? 

A. I think he's retired. 

Q. When did he retire? 

A. Pretty recently. Sometime, I think, in '96. 

Q. So when Mr. Shardt talked to Mr. Houghton, he 
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was already retired; is that correct? 

A. He may have been. I didn't ask that. But if it 
fell in that timeframe, yes. 

Q. Were any other employees contacted? 

A. That's the only one that Mr. Shardt mentioned. 

Q. Did Philip Morris do anything else in order to 
respond to this specific portion of the order? 

A. Well specifically we did — but this is going to 
get to one of your other questions — go back and 
look through ingredient and spec information based on 
both the order and on the document requests. I 
mentioned that yesterday. So if anything could have 
been found there, it also would have been picked up 
there. 

Q. Want to flip to the next page? Page four. 

Please tell me everything Philip Morris did to 
respond to that portion of the paragraph — of the 
court order that's set forth on page four relating to 
scientific research. 

MR. NUNLEY: I think she testified as to 
that, Mr. Gordon, yesterday. 

MR. GORDON: Well I'm — okay. 

Q. Did you learn anything additional in your 
inquiries last evening? 

A. No, I did not. 
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Q. Go to Exhibit 5, page five, paragraph five 
relating to request number five, the nicotine 
replacement devices. Please tell me everything 
Philip Morris did to determine whether it had any 
documents responsive to this portion of the August 
14th, 1996 court order. 

A. Okay. Again generally speaking, I think 
nicotine issues were covered in our general 
collection based on the broad scope statement that I 
described. In addition, I did make a phone call to 
Mr. Cliff Lilly to determine whether or not he could 
think of any — anything that would — was 
specifically undertaken or if this triggered anything 
that he could tell me where we would have searched or 
if we did it. He told me that he was aware that this 
was an issue and that in fact we did search through 
any patent files where we might have been monitoring 
patents for something that could be called nicotine 
replacement devices. 

Q. Did you determine — 

A. Excuse me. 

Q. Go ahead. 

A. I also, because I think yesterday you had sort 
of implied to me that maybe market research would 
look into that, I made some phone calls this morning 
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to the liaisons that I had spoken to in market 
research. I was unable to reach one of them, but the 
two that I did speak to where I thought, if we did 
work like that, they might have known about it, 
neither of them knew — knew that any work like that 
had been done. Neither knew of the existence of any 
files. But they said that if there had been files 
like that, they would have been picked up in the 
collection of their areas. 

Q. So nothing additional was done to determine 
whether marketing had any responsive documents to 
that portion of the August 14th paragraph other than 
the initial collection; is that correct? 

A. I'm not aware of specific additional activities 
undertaken in our marketing department. 

Q. Number six. Please turn to page six, paragraph 
D. regarding agreements regarding settlement 
policies, et cetera. 

A. I'm sorry. We're on which exhibit? 

Q. This is Exhibit 6. 

A. Exhibit 6. Got the wrong one. 

Q. Court order of November — another court order 
of November 27th, 1996. 

A. Page six. 

Q. Page six. 
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A. Okay. And which section of that, D.? 

Q. D. 

MR. NUNLEY: You might want to shortcut it, 
Mr. Gordon, by asking whether we did anything 
additional to respond other than the testimony that 
was given yesterday. 

MR. GORDON: Well I — 


Q. Did you learn anything last night in your 
inquiries as to what if anything Philip Morris did to 
respond to this portion of the November 27th court 
order? 


A. No, I did not. 

Q. Exhibit 7, page 10, start with what is the last 
paragraph of — number 7.A.I. which begins on page 
nine, the portion of documents relating to ammonia or 
ammonia-based compounds. 

A. I'm sorry. Can I have that page number again? 
We're on Exhibit 7? 

Q. The actual order portion is on page 10, but it 
begins on page — the bottom of page nine. 

A. Okay. Okay. There are, I think, three areas 
that I can talk to you about on ammonia. One is our 
general production, which I recall to have included 
"ammonia," the word "ammonia" as a topic, so I 
believe that documents may well have been identified 
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and picked up initially in all the areas we looked 
in. In addition, yesterday I told you at lunch when 
we took a break I spoke with David Williams, and 
David had pulled together all of the information 
available to him on maximum use levels and 
ingredients, and that tells me that if ammonia is 
used as an ingredient or is included in a review of 
any or all ingredients, that David would have also 
picked that up. 

Q. When did he do that? 

A. I'm afraid I don't know. I don't recall if he 
gave me a date yesterday. 

Q. What did he search with respect to maximum use 
levels and ingredients? 

A. All of his available files. And he keeps — 

For confidentiality purposes he keeps all of the 
files that I'm aware of that are specifically related 
to ingredients and compounds. 

MR. NUNLEY: I would indicate, Mr. Gordon, 
that it appears you're violating your letter 
agreement on the issue of Category II. 

THE WITNESS: May I continue? The — 

MR. NUNLEY: Mr. Gordon, is — is your — I 
take it you're going to expand — 

Are you intending to expand the 30.02(f) to 
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1 include Category II? 

2 MR. GORDON: Mr. Nunley, I simply don't 

3 agree with your characterization. This is what the 

4 witness started testifying to. 

5 MR. NUNLEY: Well you've asked the question 

6 as to ingredients. 

7 MR. GORDON: I asked the question as to 

8 ammonia and ammonia-based compounds. She's the one 

9 who is — who is talking about maximum use levels and 

10 ingredients. And if that has something to do with 

11 Category II, I — I — whether that does or doesn't I 

12 don't know, but Mr. Nunley, I think you're off the 

13 reservation here in saying that I'm somehow expanding 

14 this. 

15 MR. NUNLEY: There's no question at all 

16 about that, Mr. Gordon. If you want to ask about 

17 ingredients, specifications and formulae, do that, 

18 but do it as your one chance to inquire about 

19 Category II. 

20 MR. GORDON: No, this is not a Category II 

21 deposition. 

22 MR. NUNLEY: Then don't ask questions that 

23 go to that. 

24 MR. GORDON: Well when the witness starts 

25 answering questions — questions that are not related 
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to that with things that you contend have something 
to do with Category II, that's not something I'm 
responsible for. And I'm entitled to get the 
witness's sworn answer. 

If you want to adjourn this, we'll get the court 
on the line and see what the court thinks about 
that. 

MR. NUNLEY: I don't care to adjourn. I 
told you if you're going to ask questions that go to 
Category II, we'll take the position — we are taking 
the position that you're expanding the scope to 
include that, and you're covering it here. 

MR. GORDON: I'm not asking about Category 
II, Mr. Nunley, I'm asking about the court order 
that's been marked as Exhibit 7. 

MR. NUNLEY: Let me ask you, Mr. Gordon: 
When you ask, "What did he search with respect to 
maximum use levels and ingredients?" did you expect 
that to elicit testimony about Category II 
information? 

MR. GORDON: I expected it to elicit 
testimony about the exhibit that's in front of her 
respecting the court order respecting use of ammonia 
or ammonia-based compounds. 

MR. NUNLEY: But the question was as to 
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ingredients. 

MR. GORDON: That's what she started 
talking about, Mr. Nunley. And she mentioned it 
yesterday as well. 

MR. NUNLEY: Well whether it's — 

And yesterday I think we brought up the issue of 
Category II, and I don't recall you stopped. But 
your question was what did he search with respect to 
maximum use levels and ingredients. Corey, if you 
want to go into that, fine, but you're expanding the 
scope beyond what you said you would go. If you want 
to do it, fine, but we take the position that 
you're — that you're in Category II 30.02(f). 

MR. GORDON: Let's move on. 

BY MR. GORDON: 

Q. I want to know everything Philip Morris did to 
respond to this court order of November 27th, 1996 
with respect to ammonia or ammonia-based compounds. 

A. Okay. I think I — 

Q. You told me about the general production, and 
you started to tell me about David William's 
inquiries regarding maximum use levels and 
ingredients. 

A. Okay. So we covered those two areas 
specifically. And I am aware that ammonia is used in 
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one of our processes, and I spoke with the liaison 
for the processing plants in my interviews with 
liaisons, and he told me that it was a very, very 
thorough review. I don't recall if I specifically 
asked him about ammonia, but if documents were 
available on site, they would have been considered in 
the review and collection. 

Q. When was that done? 

A. I don't know when the review was done or the 
collection or — 

When was my interview with him? 

Q. Start with the review. 

A. I don't know. 

Q. Was it before or after November 27th, 1996? 

A. It may have been ongoing during that time. I 

don't know when we formally completed reviewing any 
of the sites or any of the functions in the company. 
Q. Who would know whether anything was done 
subsequent to November 27th, 1996 to determine 
whether there were any documents related to ammonia 
or ammonia-based compounds used in the manufacture by 
way of processes? 

A. Well as I said, the liaison who I spoke to is 
responsible for the processing plants. I spoke with 
him sometime in the past year. He told me that the 
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1 collection of all of those sites had been incredibly 

2 thorough, that all of the files that he was aware of 

3 had been made available to counsel, and he was basing 

4 that on his interview with the law firm. He also 

5 told me that there were over 150 individual 

6 interviews that he was aware of through the 

7 processing plants. 

8 Q. So whether Philip Morris did or did not do 

9 anything additional after the court order on November 

10 27th, 1996, the production of documents relating — 

11 mentioning, discussing or referring to the use of 

12 ammonia or ammonia-based compounds in the manufacture 

13 of cigarettes with respect to processes, you simply 

14 can't testify; correct? 

15 A. I don't — I don't think that's accurate. 

16 And — and what you're talking about is whether we 

17 did anything else. I assume if we were ordered to 

18 produce them, we produced them. I'm simply saying 

19 that they may well have been collected before that, 

20 or there was good reason to believe that if we had 

21 them, they've been collected. 

22 Q. I'm not interested in your assumptions. I'm 

23 interested in your testimony as the spokesperson for 

24 Philip Morris Incorporated. 

25 Did Philip Morris do anything subsequent to 
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November 27th, 1997 to respond to this — the portion 
of the court order relating to use of ammonia or 
ammonia-based compounds as it relates to processes? 

MR. NUNLEY: Objection. Please read the 
question. I think you misstated what you wanted to 
ask. 

MR. GORDON: Right. Not November 27th, 
1997. November 27, 1996. Thank you. 

A. I'm not aware of any specific inquiry back in to 
any specific areas of the company after November 
solely based on ammonia as far as collection goes. 

Q. Okay. Now if you drop down to the bottom of 
page 10, please tell me everything that Philip Morris 
did subsequent to November 27th, 1996, to search for 
documents discussing or referring to any alkaloid 
specifications. 

MR. NUNLEY: Well why don't we read the 
entire thing, Mr. Gordon, if you want to read it. 
"Philip Morris shall produce, by January 15, '97, 

all documents discussing/referring to any alkaloid 
specifications, including nicotine specifications for 
cigarettes, to the extent such documents exist." 

A. I, again, believe that much, if not all, of this 
information may have been covered in the broad 
scope. But I did phone Dr. Cliff Lilly, as I said, 
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1 last night, and I asked him if he could tell me what 

2 process he might have been involved in to respond to 

3 this, and he told me that sometime in the past few 

4 months that he was called to a meeting that included 

5 R&D personnel and quality assurance personnel and Jim 

6 Shardt from the legal department, and that the 

7 purpose of that meeting was to identify any areas and 

8 any documents that might be responsive to that 

9 request, and that they later had a meeting — after 

10 they all went back to their respective departments to 

11 identify documents, they had a following meeting to 

12 discuss what they were able to find and whether or 

13 not they needed to look anywhere else, and they were 

14 sure that they had collected everything that was 

15 available on the topic and made any documents 

16 available to counsel. 

17 Q. Were any additional documents made available to 

18 counsel as a result of that process? 

19 MR. NUNLEY: And clearly here we're talking 

20 about specifically Category II documents, Mr. 

21 Gordon. 

22 MR. GORDON: I don't know if it is or it 

23 isn't. 

24 MR. NUNLEY: Well sure you do. 

25 Specifications and ingredients. 
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MR. GORDON: Well, Mr. Nunley, I sat in a 
meet and confer with you earlier this week where you 
told me of a whole lot of documents related to 
alkaloid specifications that were produced to the 
depository as non-Category II documents. 

MR. NUNLEY: For cigarettes. 

MR. GORDON: Right. So I — 

For you to sit there and tell me that this 
necessarily involves Category II documents, I — I 
think you're contradicting what you told me at the 
meet and confer. 

MR. NUNLEY: I don't think so, Mr. Gordon. 

I think that it involved both Category II and 
non-Category II. I think you know that. I think 
you've gone into this area. I'm telling you it's 
your one chance in here. 

MR. GORDON: No. Let's — let's get the 
judge on the phone. This is ridiculous. When the 
witness is telling — is — is answering questions 
about what Philip Morris did to collect documents and 
she wanders into what you contend is Category II 
information, that's fine, but that's not what I'm 
inquiring about. I'm inquiring about what she — 
what — what Philip Morris did to respond to these 
court orders. And if you're going to take the 
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position that this is — that that's my willfully 
going into Category II, let's get Judge Fitzpatrick 
on the phone. 

MR. NUNLEY: That's my position. 

MR. GORDON: Okay. Let's take a break and 
get the judge. 

MR. NUNLEY: I don't think it's necessary 
to get the judge. I've stated my position. If you 
want to go into it, go into it. 

MR. GORDON: No, I want to get a 
clarification because this is not a Category II 
question session and you're not going to turn it into 
a Category II question session by having the witness 
testify to things that may potentially involve 
Category II matters but, clearly, by your own 
comments at the meet and confer earlier this week, 
involve documents that are — that were produced to 
the depository. 

MR. NUNLEY: I think the record will speak 
for itself. Go ahead. 

MR. GORDON: I don't know what that means. 
Let's get Judge Fitzpatrick on the phone. 

(Discussion between Mr. Nunley and 

Mr. Sipkins.) 

MR. NUNLEY: Let's continue. 
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MR. GORDON: Well I don't — I guess — 

I guess we're having a miscommunication here. 
You're not going to a lob a bomb like that and then 
just say "Let's continue." We're going to get Judge 
Fitzpatrick on the phone and we're going to get a 
ruling, or else you're going to say you withdraw 
this — this position with respect to Category II. 

MR. NUNLEY: Mr. Gordon, my position is if 
you're going to ask questions that elicit information 
about Category II documents, knowingly doing so, then 
you're going into an area that you said you wouldn't 
go into in your letters — or your letter. If you 
want me to tell the witness in these answers not to 
include Category II information, then we can do 
that. 

MR. GORDON: Okay, that's fine. Why don't 
you instruct your witness not to divulge Category — 
information relating to Category II documents. 

MR. NUNLEY: Why don't you ask the 

question. 

MR. GORDON: Well I thought you wanted to 
instruct the witness that way. 

MR. NUNLEY: I'll instruct the witness when 
a question is asked. 

MR. GORDON: Okay. What was my last 
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question? 

THE REPORTER: Hit Q. 

MR. GORDON: All right. 

BY MR. GORDON: 

Q. Okay. My question was: Were any additional 
documents made available to counsel as a result of 
that process? 

Do you remember the process that we were talking 
about? That was a few questions before that. 

A. The meetings that were called. Yes. 

Q. Okay. 

A. I don't know how to characterize them. I know 
that Dr. Lilly told me that, you know, we had — we 
identified or found any and all documents. I don't 
know if additional documents were identified as a 
result of those meetings or that process. 

Do you understand what I mean? 

Q. Did you ask Mr. Lilly last night if any 
additional documents were — 

A. No, I — I didn't ask him that specifically. 

Q. So you don't know if any additional documents 
came out of that process. 

A. I don't. But if they did, and if they were 
responsive, then I'm sure they were produced. 

Q. I direct your attention to page eleven of 
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Exhibit 7, paragraph four under "External Partners." 
A. Yes, sir? 

Q. Okay. Do you see it — it refers to 
Interrogatory No. C — No. 16 relating to research in 
the smoking and health issues conducted by external 
entities? 

A. Yes. 

Q. Did you ever review Philip Morris's responses to 
Interrogatory 16 relating to smoking and health 
issues conducted by external entities? 

MR. NUNLEY: Mr. Gordon, I would note that 
questions as to interrogatories, I think, go beyond 
collection and review of documents. 

A. I believe I read them. As I told you, I'd been 
reading information sent to me by counsel to stay up 
to speed on this case. 

Q. Did Philip Morris Incorporated do anything to 
contact any of the external entities identified 
either in its initial responses to Interrogatory No. 
16 or its supplemental response served in response to 
this particular order to determine if any of these 
external entities had — had documents — responsive 
documents? 

MR. NUNLEY: Excuse me. Is that part of — 
Was that part of Interrogatory No. 16? 
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MR. GORDON: Was what part of Interrogatory 

No. 16? 

MR. NUNLEY: The question that you just 
asked, whether they went beyond the interrogatory and 
asked the external partners whether there were 
responsive documents. 

MR. GORDON: No, it wasn't part of 
Interrogatory 16. This is by — 

I just asked the question right now. 

MR. NUNLEY: And is it your position there 
was an obligation to do that? 

MR. GORDON: I'm asking what this — what 
Philip Morris Incorporated did to review and collect 
documents in this area. Whether it had an obligation 
to do things or not is a legal issue that will 
ultimately be resolved by the court. I'm just asking 
for facts. Did Philip Morris do — International do 
anything. And since we have it in front of us, it's 
a shorthand way of directing the witness's attention 
to what specifically I'm talking about. If she has 
any questions about it, there it is in front of her. 
Q. Do you remember my question? 

A. No. I'm sorry. 

Q. No problem. 

Did Philip Morris Incorporated do anything to 
STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf Sdur'tiel/ilttp§s(jQ<Wpffllfindustrydocuments.ucsf.edu/docs/qlhd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

380 

contact any of the — any of the external entities 
identified either in its initial responses to 
Interrogatory No. 16 or its supplemental responses 
served in response to this particular order to 
determine if any of the external entities had 
documents — had responsive documents? 

MR. NUNLEY: Objection as to form. It's 

compound. 

A. So the question is did we contact them? 

Q. Yes. 

A. And did we contact them for — to look for 
documents? 

Q. Well — 

A. Is that what you asked? 

Q. Let's — let's start with contacting them. 

A. Well I imagine if we work with them, we may 

contact them for many purposes. I'm not aware of any 
contacts made to third parties for the purposes of 
this collection. 

Q. And that would — 

A. Except those that I mentioned yesterday: Philip 
Morris Management, Philip Morris Companies, and 
Philip Morris International. 

Q. And that would include the — the external 
partners that are referenced here? 
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A. As far as I know. 

Q. Okay. 

MR. NUNLEY: Now when you say "that would 
include," don't you mean that would exclude? 

MR. GORDON: Well include in the group that 
you didn't contact. 


THE WITNESS: Good catch. He's not usually 
so good with words. Sorry. 

A. I'm sorry. The question right now? 

Q. Included in this group of third-party — 

I think you used the term "vendors" yesterday, 
and I just want to clarify that. You're saying today 
now that that includes — that group of people that 
were not contacted or group of entities that were not 
contacted includes external partners. 

MR. NUNLEY: Mr. Gordon, I find that 


question impenetrable. 

Q. No external partners were contacted for purposes 
of determining if they had any — any responsive 
documents; correct? 

A. I — I do not know of any reviews conducted of 
third parties. I do not know of any contacts for 
those purposes to third parties, except for any that 
I mentioned yesterday. 

Q. Did you do anything to find out if any contacts 
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1 had been made? 

2 MR. NUNLEY: Contacts specifically with 

3 respect to collection and production of documents. 

4 MR. GORDON: Yes. 

5 A. I may have, in the review of the documents in 

6 this case, I may have inquired of counsel and had 

7 discussions with counsel, but I have not undertaken 

8 any — any questions of company employees on that 

9 matter. 

10 Q. What if anything did you learn in your inquiries 

11 last night regarding what Philip Morris did with 

12 respect to searches conducted of marketing files in 

13 response to the court order of June 28th, 1996? 

14 A. Do I have that here? 

15 Q. I gave a copy to your counsel last night. 

16 MR. NUNLEY: I don't think you did. Did 

17 you? 

18 MR. GORDON: That was one of the ones I 

19 did, yeah. I think so. 

20 MR. NUNLEY: Well I don't think she should 

21 limit it to that, Mr. Gordon. I don't know — 

22 You covered that yesterday. She — she can 

23 testify about what the company did with respect to 

24 marketing information. 

25 MR. MONICA: Has this been marked as an 
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1 exhibit? 


2 


MR. GORDON: 

No, this one was not. 



3 


MR. NUNLEY: 

What's the date on this 

one? 

4 


MR. GORDON: 

June 28th. 



5 


(Document handed to the witness.) 



6 


MR. MONICA: 

I'm going to request that 

if 

7 

you're 

going to ask the witness to refer to a 



8 

particular document in order — and you're going 

to 

9 

read from it, that we 

mark it as an exhibit for 


10 

clarity 

so we have a 

clean record, clear record. 


11 


MR. GORDON: 

I'm not sure we have a 

clean 

12 

copy. 

Mr. Nunley has 

marked up the copy I gave him. 

13 

and my 

copy is marked 

up as well. 



14 


MR. NUNLEY: 

I'm certainly prepared 

to 

have 

15 

the copy that has highlighting be marked as an 


16 

exhibit 

All it has 

is the portion that you directed 

17 

the witness to. 




18 


MR. GORDON: 

Okay. That's fine, if 

you 


19 

don't have a problem. 




20 


THE WITNESS 

: Okay. And I'm sorry. 

can 

you 

21 

give me 

the question 

again? 



22 


MR. GORDON: 

First we'll mark it as 

an 


23 

exhibit 

• 




24 


(Purcell Plaintiffs' Exhibit 13 was 

marked 

25 


for identification.) 
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BY MR. GORDON: 

Q. Okay. Have you had a chance to read that? 

A. Yes, I read it. 

Q. I — I believe you had actually started to 
testify a little bit yesterday about the multi-step 
process that you undertook with respect to 
marketing. Do you recall there being this court 
order, seeing it when it came out? 

A. Yes. I saw it shortly after it came out. 

Q. Okay. And what — what was the response in 
terms of what Philip Morris Incorporated did to 
search the marketing files after this document came 
out? 

A. Well I believe that we had undertaken a search, 
as I mentioned yesterday, that was designed to get 
the the greatest number of responsive documents from 
senior people in marketing department. And then 
after this came out, we were required to go clear 
through the entire marketing department, probably 
about another 135 people, and we did that. We did an 
extensive review through the marketing department. 

Q. When you say "we," to whom are you referring? 

A. The company. 

Q. Who? 

A. The company conducted a review working with 
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1 outside counsel. 

2 Q. Who from the company conducted the review? 

3 A. Well the marketing department individuals were 

4 involved, working with counsel similarly to the way I 

5 described it before, involved in discussions related 

6 to responsive — or records that would be relevant to 

7 the case. And they identified records. And on a 

8 priority basis, I know that we put a whole lot of 

9 extra law firm personnel and time into trying to meet 

10 the deadline. 

11 Q. Can you name any specific individuals who were 

12 responsible for the lower-level marketing inquiries 

13 that were done in response to this June 28th, 1996 

14 court order? 

15 A. You mean law firm personnel or PM personnel? 

16 Q. PM personnel. 

17 A. I spoke with the liaisons in marketing. I spoke 

18 with Steve Sampson generally. Throughout all of 

19 marketing I spoke with Renee Simons, Jeannie 

20 Bonhomme, Jean Eibon — two different Jeans. There 

21 may have been others. I'm not as familiar with the 

22 marketing group as I am with some other groups, but I 

23 spoke with every liaison who's been identified and 

24 they told me that it was a very thorough and complete 

25 review, that it was done with an enormous amount of 
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1 in-house time and effort, and that we had gone to 

2 great efforts to complete it on time. 

3 Q. Want to switch over now to locations of 

4 documents. That was one of the areas that we had 

5 talked about you doing some additional inquiries on 

6 last night. Let me just get some general stuff out 

7 of the way. 


8 

MR. 

NUNLEY: 

Let me just say, I — 

9 

MR. 

GORDON: 

Go ahead. 

10 

MR. 

NUNLEY: 

I don't recall that as being 


11 an area. Maybe I'm just either forgetting, which is 

12 more than likely, or you're referring to something in 

13 a way that I don't remember we discussed it 

14 yesterday. 


15 

MR. 

GORDON: 

Well the 4A stuff. 

16 

MR. 

NUNLEY: 

I would suggest that as to 4A, 


17 you cover whatever areas you have, save that to the 

18 end, because I think we're going to have to have some 

19 discussion out of the presence of the witness with 

20 respect to 4A. And it would make sense to finish up 

21 everything else we have and conclude with that. 

22 MR. GORDON: Let me — let met get some 

23 preliminary stuff out of the way. 

24 BY MR. GORDON: 

25 Q. In the day-to-day operation of Philip Morris's 
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business affairs, documents are created by Philip 
Morris employees; correct? 

A. In general, yes. 

Q. Those include correspondence; correct? 

A. They may, yes. 

Q. Memoranda; correct? 

A. Yes, they may. 

Q. Scientific reports; correct? 

A. I think so, yes. 

Q. Summaries of meetings. 

A. They may. 

Q. Summaries of outside scientific literature. 

A. Yes, they may. 

Q. And all these are documents that are prepared by 
Philip Morris in the course of its day-to-day 
business operations; correct? 

A. Generally speaking, I think documents may be 
created, yes, in the day-to-day course of doing 
business. 

Q. And one of the reasons for creating documents is 
to have a record of what has been done or what has 
been learned so it can be referred to later by 
others; correct? 

MR. NUNLEY: Objection, form. 

A. Well I think that there may be any number of 
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reasons for documenting business. Future reference 
may be one of them. 

Q. Okay. Well let's — I mean let's be specific 
on, for example, scientific reports. Philip Morris 
has — has conducted scientific research for a number 
of years; correct? 

A. I believe so, yes. 

Q. Okay. And the scientists conducting those 
reports routinely will keep some sort of written 
record of what it is they're doing; correct? 

A. I think so, yes, they do. 

Q. And one of the reasons for that is so that those 
scientists or other scientists can in the future 
refer back to what was done. 

MR. NUNLEY: Objection. I think this line 
of questioning, why and how — well why scientists in 
the R&D department create documents does not go to 
the issues covered in the 30.02(f) notice of 
collection and production. 

MR. GORDON: Well we're going to get there 
pretty quickly. This is just — I — I just want to 
lay some background. 

MR. NUNLEY: Why don't you cover what's 
covered by your notice. 

MR. GORDON: Well counsel, I think that my 
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notice covers topics that are clearly relevant 
background information to testimony about document 
collection and production. You know, asking the 
witness what her undergraduate degree is doesn't have 
anything to do with document collection or production 
either. But if you are going to take that kind of 
narrow approach, we can certainly call Judge 
Fitzpatrick and see what he has to say. 

MR. NUNLEY: Well I think you asked the 

witness — 

I'll let you ask the witness about her areas of 
knowledge on her — matters really related to her 
personal education and that sort of thing. I think 
if you're going to ask her questions about why a 
scientist may create a document, I think that is 
outside the scope of your 30.02(f) notice. 

MR. GORDON: Well I disagree. 

Do you recall the question? 

THE WITNESS: No, I'm sorry, I don't. 

Q. One of the reasons that scientists keep some 
sort of record, written record of what they do is so 
that they can — those scientists or other scientists 
can in the future read back — refer back to what was 
done; correct? 

A. I don't know why they do, sir, but I think 
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sometimes people refer to earlier work in — in any 
kind of business. 

Q. So part of Philip Morris's business with respect 
to scientific reports would include maintaining some 
sort of compendium of prior scientific research 
conducted by Philip Morris. 

MR. NUNLEY: Objection. 

Q. Correct? 

MR. NUNLEY: Objection, vague. 

A. I'm sorry. Can we take that again? 

Q. One of the things that Philip Morris does in 
terms — with respect to the scientific research that 
it conducts is keeping records in a — in a manner 
that are — that is such that they're accessible to 
Philip Morris employees in the future; correct? 

A. I believe that when we create business documents 
in any part of Philip Morris, they're expected to be 
created and maintained in a way that makes them 
accessible to employees — 

THE REPORTER: We have to go — 

A. — on a need-to-know basis. 

THE REPORTER: We have to go off the record 
to change tape. Off the record, please. 

(Recess taken. ) 

BY MR. GORDON: 
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Q. Mrs. Purcell, I want to go back to your last 
answer because it actually got us to the point I was 
trying, and not very effectively, to get to. You 
said that Philip Morris creates business documents in 
a way that they're expected to be created — strike 
that. I'll read your answer exactly. 

"I believe that when we create business 
documents in any part Philip Morris, they're expected 
to be created and maintained in a way that makes them 
accessible to employees...." Do you recall that 
answer? 

A. Yes. 

Q. Okay. The first part of it that I want to talk 
about is — is the term "business records." That is 
in fact what was searched for responsive documents; 
right, the business records of Philip Morris? 

A. That's accurate. 

Q. Okay. And other than the collections that were 
collected — the documents that were — that were 
pulled out and stored at — at outside counsel's 
offices, all the documents that were searched for 
Philip Morris were business records that were 
maintained by Philip Morris in a way that made them 
accessible to other employees; correct? 

MR. NUNLEY: Object to — 
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I don't know how you're using "business record," 
whether in the lay sense or some legal sense. I'd 
like you to clarify that. 

MR. GORDON: Well the sense that she was 
using in that last — in her answer. 

MR. NUNLEY: Why don't you clarify, then, 
the sense that you're using it in. 

A. I'm using it in a lay sense, basically, in the 
way that it's used in our records management 
program. We talk about all records created in the 
course of doing business at Philip Morris as business 
records. 

And I think I've forgotten exactly what your 
question is. 

Q. My question is: When you searched those 
documents, other than the collections that were 
already at outside counsel's office, you were 
searching them in areas where they were intended to 
be accessible for Philip Morris — for the conduct of 
Philip Morris's business; correct? 

A. Yes, I think that's accurate. And the only 
restriction on accessibility that I think is fair to 
make is that we do have some very confidential — 
like Category I or Category II documents that are not 
generally accessible to company employees. 
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Q. I don't mean to suggest that every document is 
accessible to every employee. In fact, quite — 
quite the contrary is true; correct? 

A. I think that's accurate, yes. 

Q. There are limited employees who have access to 
certain categories of documents; correct? 

A. Correct. 

Q. Okay. And there are — there are also different 
levels of accessibility in terms of something might 
be in cold storage, takes a long time to get, whereas 
something might be readily accessible in a file 
drawer; correct? 

MR. NUNLEY: Object. 

A. Physical accessibility. You're talking about 
physically accessible? 

MR. NUNLEY: Objection to the term "cold 
storage." I don't think that one was used by the 
witness. 

Q. Off-site storage. 

A. Off-site storage. 

It's accurate to say we do store files off 
site. Some people keep them immediately in their 
office. Or files could be stored in general working 
areas. 

Q. But one of the purposes for storing these files, 
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1 whether they're in off-site or in on-site, in a 

2 filing cabinet, at a desk, whatever, one of the 

3 purposes of storing these records is so that Philip 

4 Morris employees can have access to them in 

5 fulfillment of Philip Morris business activities; 

6 correct? 

7 MR. NUNLEY: Objection to form. 

8 A. I think, Mr. Gordon, it might help if I could 

9 say that we maintain records at Philip Morris as long 

10 as we have a business need for them or as long as we 

11 are required by legal or regulatory purposes to 

12 maintain them. 

13 Does that help? 

14 Q. Yeah. And so there may be documents that have 

15 been stored that Philip Morris would have determined 

16 were no longer necessary for business records but 

17 were nevertheless preserved because of court order. 

18 A. I think that's accurate. 

19 Q. Okay. And I — I just want to clarify: When we 

20 talked about some of the security issues yesterday, 

21 all of the files that were searched are files that 

22 are not — not accessible to members of the general 

23 public; correct? 

24 A. Well we may have searched — 

25 We may have found some documents in files that 
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1 include information available to the general public, 

2 such as published articles, but generally speaking 

3 Philip Morris documents and Philip Morris business 

4 records are not available to the general public. 

5 Q. Okay. But where you actually searched were 

6 areas that were not available to the general public. 

7 A. I think that's accurate. 

8 Q. But they were all areas where at least some 

9 Philip Morris employees would have access if they 

10 needed to have access to certain documents for 

11 business purposes; correct? 

12 A. Yes, that's correct. 

13 Q. So the only people who would have — who would 

14 have had access to those documents — to the 

15 documents that were searched are either Philip Morris 

16 employees or Philip Morris counsel; correct? 

17 A. Well I suppose it's — it's possible to assume 

18 that there may be other vendors who might have had 

19 access to some of our records at some point in time 

20 for specific purposes. We may use outside auditors. 

21 You know, we may have any number of vendors that may 

22 be given access to Philip Morris files. 

23 Q. Any of those auditors — 

24 Any of those vendors would have been acting as 

25 agents under the direction and control of Philip 
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1 Morris; correct? 

2 MR. NUNLEY: Objection, calls clearly for a 

3 legal conclusion. 

4 THE WITNESS: I answer that one? 

5 MR. NUNLEY: I don't know. Let Mr. Gordon 

6 tell you — 

7 Q. Would there have been any vendors who might have 

8 had access to certain types of documents for certain 

9 purposes other than vendors hired by Philip Morris? 

10 MR. NUNLEY: Calls for speculation. 

11 A. I can't say with any certainty, sir. I don't 

12 know of any instances where we've allowed vendors 

13 that we don't have a relationship with access to our 

14 files. Or I can't think of any. 

15 MR. GORDON: Why don't we — 

16 I'm going to get into 4A stuff now. We'll mark 

17 this as an exhibit. 

18 (Discussion off the stenographic record.) 

19 (Purcell Plaintiffs' Exhibit 14 was marked 

20 for identification.) 

21 BY MR. GORDON: 

22 Q. I'll show you what's been marked as Exhibit 14, 

23 represent to you that this is a printout, a computer 

24 printout from a section of the Philip Morris 4A index 

25 or one of the Philip Morris 4A indexes that was 
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produced in this litigation, and direct your 
attention to the Bates stamp number at the top 
1000125981, and then direct your attention to what we 
marked as Exhibit 10, bearing the same Bates stamp 
number. 

MR. MONICA: On Exhibit — excuse me. 
Exhibit 14, that has not been shown to any other 
counsel in the room today other than counsel for PM. 
Are there any special provisions being made for this 
exhibit? I think you have a right to see it unless 
it's been treated as confidential or something. 

MR. GORDON: It's my understanding it is 
accorded confidentiality treatment by the court 
order, but no additional limitations on its being 
shown to opposing counsel. I think Philip Morris has 
a different position Mr. Nunley advised me of 
earlier. 

MR. MONICA: It's not, then, going to be 
attached to the deposition as a regular exhibit. 

It's going to be treated in some other fashion? 

MR. GORDON: It's our position that it — 
it should be treated as — as any other confidential 
exhibit. 

You want to set your position out? 

MR. NUNLEY: It is — it is — it is my 
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1 position — and I have to say that this is somewhat 

2 an uninformed position because of my newness to this 

3 case. As I understand what's happened, these 4A — 

4 or this 4A database or index was considered by the 

5 court to be work product. It included fields that 

6 were both objective and subjective. And as I 

7 understand it, the court found, I believe, that the 

8 database was indeed covered by the work-product 

9 privilege, but found that there were exigent 

10 circumstances such that portions of the database 

11 should be produced, and I think those portions were 

12 objective portions. 

13 As far as I know, no other counsel — strike 

14 that. No other — 

15 The defendants in the case don't have each 

16 other's 4A indices, and — as they've been produced. 

17 Seems to me there's been some difference in the way 

18 they've been handled, and I don't think it's 

19 appropriate either that they be handed out here or 

20 that they be attached to the deposition. And in fact 

21 I think Mr. Gordon's insistence on going into the 

22 specifics of these is improper. It may not, in my 

23 opinion, violate the letter of the court's ruling, 

24 but I think it may violate the court's intent. 

25 MR. GORDON: As I understood your position 
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earlier, your concern was that these exhibits not go 
to parties in other litigation, or — or now — now 
you've expanded that? 

MR. NUNLEY: I don't think, Mr. Gordon, 
that if you're going to question — raise specific 
questions about the contents, that it ought to be 
done when other counsel are in the room until we have 
some clarification. It's clearly — 

I may be mistaken, I think at least it's fair to 
say that yesterday you thought there was some 
ambiguity on the — on the matter, so I think it may 
be fair to say that it's still unclear. I certainly 
don't want to be in a position of waiving anything, 
given my uncertainty on the topic, so I think a 
prudent and conservative course is counseled. 

MR. GORDON: Well as I started out this 
morning by reminding you, I was not involved in any 
way in the 4A index issues, and so the fact that I 
might have been confused or there might have been 
some ambiguity in my mind does not alter the fact 
that there is no ambiguity in the plaintiffs' 
collective view. But given your position, let's call 
the judge. This is a dispute that the court can 
resolve. 

MR. NUNLEY: All right. 
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THE REPORTER: Off the record, please. 

MR. MONICA: Before we go off, so far as 
I'm concerned, you will meet my concerns if you will 
not attach these as exhibits for the — for the 
general public to get a copy of these 4A indices. 

And I will agree not to look at PM's index and would 
expect a similar situation so far as Lorillard's 4A 
index. 

So I don't want to be the cause of having to go 
to the judge myself because I think we can deal with 
my situation without doing that. If you want to, 
fine, but I just want to mention that my concern will 
be taken care of if the indices are not marked as 
general — or are lodged as general exhibits with the 
deposition. 

MR. SIPKINS: Shall we go off the record 
for a moment? 

MR. GORDON: Yeah, why don't we do that. 

THE REPORTER: Off the record, please. 

(Recess taken.) 

MR. NUNLEY: Counsel have discussed the 
issue of Mr. Gordon's desire to question this witness 
about the 4A indices that was produced by Philip 
Morris in this case. My understanding is that 
portions of the 4A indices that were considered 
STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf Sdur'tiel/ilttp§s(jQ<Wpffllfindustrydocuments.ucsf.edu/docs/qlhd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

401 

objective by the court have been produced to counsel 
for the plaintiffs. It's further my understanding 
that that was — those portions of the 4A indices 
have not been produced by Philip Morris to the other 
defendants, or, vice versa, that Philip Morris 
doesn't — hasn't received produced copies of 4A 
indices of — of other defendants. 

There's a little bit of concern — or there's a 
lot of concern on my part that if we have a full 
examination, as I'm sure Mr. Gordon is about to 
embark on, of the 4A indices on the record, that 
there may be some issue of waiver. It's my sense 
that the court's intention here was to provide the 
plaintiffs with access to this 4A information but not 
necessarily the other defendants and certainly no one 
outside this litigation. 

Accordingly, what we have agreed — and when I 
say "what we have agreed," it's an agreement reached 
with Mr. Gordon as well as counsel for other 
defendants represented at this deposition — is that 
those counsel will excuse themselves from the room 
while the 4A documents are inquired about, and that 
that portion of the transcript that contains 
questioning on the 4A indices will be marked by Mr. 
Stirewalt as "QUESTIONS CONCERNING 4A INDICES." 
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And finally, that the procedure that we're 
adopting here — and that is, that the only persons 
in the room while the 4A indices is being addressed 
will be Mr. Gordon on behalf of the plaintiffs and 
counsel and the witness on behalf of the defendant 
who produced the 4A indices — will not be seen as a 
waiver or as a prejudice to any arguments we may have 
as to the appropriateness of inquiring as to the 4A 
indices, nor, for that matter, will agreeing to that 
non-waiver be in any way prejudicial to Mr. Gordon 
and his client's position on the matter. 

I think the parties think that what we'll end up 
doing is — is asking Judge Fitzpatrick for some 
direction on this point. And with that, if I could 
ask the other counsel for the defendants to leave, we 
can undertake this. 

MR. GORDON: Can I just have other counsel 
note their concurrence with this approach? 

MR. BONNER: Patrick Bonner with B.A.T. 
Industries. We concur with the approach. 

MR. MONICA: John Monica for Lorillard. 

The only caveat that I would add is that I would — 
because I anticipate this procedure might be applied 
to my client in the future, as we are the next 
30.02(f) deposition, that it's my understanding that 
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1 that portion of the transcript dealing with 4A 

2 indices will be segregated and not included, until we 

3 have a ruling from the judge on this, not included 

4 with the transcript, and that any 4A index that's 

5 marked as an exhibit, such as Exhibit 14, will also 

6 be excluded from the group of exhibits disseminated 

7 to all counsel in the case. And with that, I do 

8 concur. 

9 MR. NUNLEY: And I appreciate and agree 

10 with the clarification by Mr. Monica. 

11 MS. WARNER: And I concur on behalf of 

12 Brown & Williamson. 

13 MR. MONICA: So we will now leave the room, 

14 and if someone will let us know when you're through 

15 this portion of the testimony, we'll come back. 

16 THE REPORTER: Off the record, please. 

17 (Discussion off the record.) 

18 (The following portion identified as 

19 "CONFIDENTIAL - QUESTIONS CONCERNING 4A 

20 INDICES" will be contained only in 

21 Plaintiffs' and Defendant Philip Morris' 

22 counsel's transcripts until clarification 

23 by the Court.) 

24 

25 
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1 (The only counsel present in the 

2 deposition room for the following portion 

3 of the transcript, until otherwise 

4 indicated, were Mr. Nunley, Mr. 

5 Sipkins, Mr. Olson and Mr. Gordon.) 

6 BY MR. GORDON: 

7 Q. Mrs. Purcell, drawing your attention to Exhibit 

8 14, do you see where that Bates stamp number matches 


9 

the 

Bates stamp number 

of Exhibit 10? 



10 

A. 

Yes. This thing 

called "STARTNO?" 



11 

Q. 

Yes . 




12 

A. 

Doesn't say it's 

a Bates, but that number 


13 

matches this one, yes. 




14 

Q. 

Okay. Now I want 

to direct your attention 

to 

15 

the 

bottom of Exhibit 

14, or actually the 

last 

entry 

16 

where it is "AREA." Do you see that? 



17 

A. 

Yes, I do. 




18 

Q. 

And it says "OSDENE/OFFICE." 



19 

A. 

Yes, sir. 




20 

Q. 

Okay. Can you explain to me what that means in 

21 

terms of the document- 

collection process? 



22 


MR. NUNLEY: 

Well I'd object on 

the basis 

23 

of 

foundation. 




24 

Q. 

Have you — 




25 


MR. GORDON: 

Well okay. Except 

that, 

you 
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know, this was specifically the area that she was — 
we asked her to inquire about last night. 

MR. NUNLEY: Well there were a number. 

MR. GORDON: Well that's true. This was — 
this was one of them. 


MR. NUNLEY: Correct. 

MR. GORDON: So are you saying she didn't 
make any inquiries? 

MR. NUNLEY: Well here's the bottom line, 
Corey: This is a 4A database. I'm sure you're 

familiar with the papers that have been submitted on 
this. This witness — well why don't — let's — 
let's do this: Why don't you do your foundation 
testimony so I don't have you accusing me of 
testifying for the witness or anything. I'll let you 
do that, and then we'll take it up. 

MR. GORDON: Okay. 

BY MR. GORDON: 


Q. Here's where I'm trying to get to, and you're 
the witness here to testify on behalf of Philip 
Morris Incorporated in terms of how documents were 
collected and produced in this case: The Exhibit 10 
was produced to us. I'm trying to trace it back to 
figure where it was found when it was collected for 
production. 
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I've shown you the 4A index that was produced to 
us by Philip Morris that shows for this particular 
document area "OSDENE/OFFICE." I'm just trying to 
figure out what that means and where this document 
came from when it was initially collected for review 
and production in this case. What can you do to help 
me as the — as the Philip Morris International — 
Incorporated witness today? 

MR. NUNLEY: Again I'd object to that 
question. I think, Corey, what you might ask: Has 
she ever seen this before? Does she have any 
knowledge about it? Once you do that, then we can 
get on with what we have to do. 

Q. Have you ever seen this before? 

A. Which now, sir? 

Q. Exhibit 14. 

A. No. 

Q. Do you have any knowledge about it? 

A. None other than the fact that it's written in 
English and I can read it. Not exactly English, it's 
got a couple of funny words in there. 

Q. So on behalf of Philip Morris Incorporated, you 
have no idea how the attorneys who prepared the 4A 
index got the information put on the — on the "AREA" 
field; is that correct? 
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MR. NUNLEY: Well let me — let me — I do 
want to testify. 

(Discussion between Mr. Sipkins and 

Mr. Nunley.) 

MR. NUNLEY: I said, "I do want to 
testify;" I think I allowed Mr. Gordon's approach to 
color my thinking. This is the bottom line, Mr. 
Gordon: This is a 4A indices. As I understand it, 

it was produced before this case was filed or before 
the document requests came in. And as I said earlier 
before I stopped myself, it is a, as I understand it, 
a lawyer-created document. I think that was stated 
in our papers. 

You raised this with me yesterday. The witness 
has told you that she doesn't have any independent 
knowledge of it. I did last night try to gain 
information about the document myself, and I did that 
to try to address your inquiry, as I've tried to do 
before in the meet and confers and in other matters. 
It's my understanding that there have been — there 
has been at least one previous inquiry about the 4A, 

I believe that was made to Shook, Hardy & Bacon, and 
my understanding is that that inquiry was responded 
to. 

In the same spirit that I provided you the 
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information this morning as to the four 4A indices 
documents that you had asked about, I'm prepared to 
field and respond to additional inquiries. As I've 
told you before, I'm happy to do it by phone, we can 
do it by letter if you'd like to, but I think that's 
appropriately done on a lawyer-to-lawyer basis. And 
that's our position. 

I think, you know, what you've got in these 
fields are objective information. I think Ms. 

Purcell can testify based on what she reads here and 
what she may interpret the information to mean, but 
in terms of specific questions about 4A, if you'll 
direct those to me. I'll respond to you. 

MR. GORDON: Let me respond to you, Mr. 
Nunley, and point out what I'm — I'm sure is — has 
started to become fairly obvious to you, which is 
that we have some very serious concerns about the 
adequacy of the preparation of this particular 
witness for appearance as the 30.02(f) spokesperson 
on behalf of Philip Morris Incorporated with respect 
to its document collection and — and production in 
this case. In the particular situation here I am 
particularly frustrated and concerned because we 
identified to you on our — in our pre-designation of 
documents last week 14 documents and the accompanying 
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1 4A index, and we were explicit about the 4A index 

2 accompanying each document being included in that 

3 pre-designation of documents. So we weren't 

4 designating thousands of documents. We weren't 

5 saying the whole 4A index or anything like that. We 

6 targeted 14 documents and — and called your 

7 attention to that. It is now obvious that this 

8 witness was not shown those 4A indexes, was not in 

9 any way prepared to answer any questions about 

10 those. And that was obvious yesterday. I purposely 

11 discontinued my — my questioning yesterday after we 

12 had a discussion about that, and the representation 

13 was made that she was going to make some inquiries 

14 last night. I called — I advised you yesterday that 

15 the — that the particular area that I was interested 

16 in was knowing where the documents that were produced 

17 to us had originated from, and in specific I wanted 

18 to inquire about the entries on the 4A indexes 

19 for four documents. We're talking about a total — 

20 actually three documents; a very, very discrete 

21 subset. And it's obvious now, again, that — that 

22 even last night that wasn't done to prepare this 

23 witness to testify on behalf of Philip Morris 

24 Incorporated. 

25 This morning when we talked about it, we — we 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf Sdur'tiel/ilttp§s(jQ<Wpffllfindustrydocuments.ucsf.edu/docs/qlhd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

410 

delayed the start of the deposition something like 45 
minutes for — I — I still don't know what happened, 
but I — my understanding was, again, the witness was 
going to be — become prepared to testify on behalf 
of Philip Morris Incorporated. Now it appears that 
this — this witness simply has no knowledge and 
cannot testify about what we consider to be one of 
the most fundamental and critical aspects of the — 
the document-collection process, which is where were 
the documents found when they were collected for 
review. And — and I'm — I'm — I — I — you know, 
I have to deal with reality. That's apparently 
what — that's what's happening here. My hope was 
that — that in this very, very limited subset of 
documents that we alerted you to last week and have 
given you now several opportunities to prepare the 
witness, she would get up — get the knowledge that 
we believe she should have had if she is indeed the 
person with knowledge to respond on behalf of Philip 
Morris Incorporated. 

I suspect that the person — the people — the 
person with actual knowledge is a lawyer, and that 
may be the person who should have been produced on 
behalf of Philip Morris Incorporated, or that person 
should have educated this — this witness to testify 
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on behalf of Philip Morris Incorporated. I have to 
deal with reality as it is today. I don't have the 
lawyer who probably knows about this stuff sworn in 
as a witness here; I have Mrs. Purcell. She 
apparently doesn't know about this. I don't — 
There's no way I can get the information, 
apparently, today from this Philip Morris 
Incorporated spokesperson on this issue and a number 
of other issues that have — that have arisen during 
the course of this deposition, and it's — it's just 
abundantly clear that we're going to have to do 
something further with respect to these fundamental 
and basic issues. 

I'm expressing extreme frustration and 
disappointment in general at the — the method in 
which this particular spokesperson for Philip Morris 
Incorporated has been prepared, but in particular 
with respect to the — to these issues, given the — 
the number of opportunities, frankly, that we have — 
have — have gone over and bent over backwards to — 
to allow this witness to get the information she 
needs to testify. Is there any point — 

I mean let me — let me ask the witness — 

MR. NUNLEY: No, I — I want to respond to 
what you just said. 
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1 

MR. 

GORDON: 

Okay. 

2 

MR. 

NUNLEY: 

First of all, you 


3 misrepresented our conversation this morning. I did 

4 not tell you this witness was going to come back in 

5 prepared to testify about 4A. I specifically told 

6 you I would go back and consider it further. 

7 Secondly, Mr. Gordon, you say you can't get this 

8 information. I told you this morning what these — 

9 what I understood these fields to mean. You told me 

10 at that time you weren't interested in hearing it 

11 from me; you wanted it under oath. That has been 

12 your approach. You know, I've tried to — to develop 

13 and I still hope we can develop a working 

14 relationship in this case, but I don't think the 

15 point of the — of your inquiry is to get at the 

16 information. I think I know the point of your 

17 inquiry, and I think the point of your inquiry is 

18 abundantly clear and will be abundantly clear from 

19 this transcript and this videotape. 

20 I've given you the information on these four 

21 fields, yet you say on the record that you don't have 

22 the information. I've told you that this is a 4A 

23 database. I've told you that it appears to be 

24 objective files. If you'd like to ask the witness 

25 what she intuits this to mean based on the objective 
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1 information that's provided in its four entries, I 

2 don't think it's particularly difficult to read, we 

3 ought to do that. Because I think that the point 

4 is: Is there anything about this document that's 

5 difficult to read or understand? 

6 But what I'm particularly displeased by is the 

7 fact that after I met with you this morning and gave 

8 you this information on a lawyer-to-lawyer basis, and 

9 you told me, no, you didn't want to hear it from me, 

10 you wanted to hear it under oath, that you come in 

11 here and say you can't get the information. That, I 

12 don't — I think that misrepresents our efforts and 

13 your efforts not only in this deposition but in the 

14 meet and confer that took place earlier this week, 

15 and I don't think that's productive or constructive 

16 nor the way lawyers ought to handle themselves. 

17 MR. GORDON: Mr. Nunley, you — you 

18 accurately stated my position this morning, which is 

19 that I am entitled to this information under oath. 

20 And I want it under oath and we want it from the 

21 person or the people designated by Philip Morris to 

22 respond to our 30.02(f) deposition notice. The fact 

23 that you are willing to give me the information 

24 informally, not under oath, may be of some utility to 

25 me, but it isn't the information that we are entitled 
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1 to, and it is — it is the information under oath 

2 from a — from a spokesperson on behalf of the 

3 corporation that I want. 

4 MR. NUNLEY: Well when I — 

5 (Discussion between Mr. Sipkins and 

6 Mr. Nunley.) 

7 MR. NUNLEY: Mr. Gordon, I don't practice 

8 in Minnesota, but I will tell you, where I practice 

9 and how I practice, there are under — the practice 

10 is to have lawyer-to-lawyer conversations. And if I 

11 tell you something, I will tell you now that you can 

12 rely on it. If you find sometime that I've told you 

13 something that is incorrect, I hope you'll bring it 

14 to my attention. But I told you that this morning 

15 because I thought that was the information. 

16 I know the court's required us to produce 4A. I 

17 don't have any information that the court expected us 

18 to produce a witness to give you information beyond 

19 that objective information that's found on the 4A 

20 database. 

21 But as I said, I think this line of questioning 

22 and the intention of this line of questioning is very 

23 clear, transparent. So I — I think I've said 

24 what — what I need to say. 

25 MR. GORDON: Well I'm inferring from your 
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last comments that you think somehow I'm questioning 
your character, integrity, and I want to make — make 
it abundantly clear that I'm not. I'm sure you are 
reliable, I'm sure you are a person of integrity, and 
I'm sure that, if you were to tell me information, 
that I could in fact rely on it and believe it. The 
problem is, under the Rules of Evidence that doesn't 
make some information admissible. And your client 
has demonstrated that it does not take a laissez-fair 
approach to Rules of Procedure and Rules of 
Evidence. Therefore, whether I believe you or not, 
whether I rely on you or not, whether I'm — I'm 
educated by informally finding out information for 
me, doesn't satisfy the strict Rules of Evidence and 
the need for information under oath from the 
corporation. 

This person here is the embodiment of the 
corporation with respect to document collection and 
document production, and — and the simple questions 
about where the documents were produced from are 
the — are — are the basic questions that one asks 
at a document-custodian deposition. Given that there 
are 6.2 million documents that have been produced to 
us, and apparently more than 23 million documents 
that have been reviewed, I certainly wouldn't expect 
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1 this particular witness to be able to come here and 

2 testify where every one of those 23.5 million pages 

3 of — of documents was found when it was initially 

4 reviewed. I do, however, expect that — that when we 

5 identify 14 specific documents for a document- 

6 custodian deposition, that she — that she would be 

7 educated as to where those particular documents came 

8 from and the chain of custody leading up to their 

9 ultimate production to us. 

10 The 4A index appears to me, and it sounds like 

11 you're confirming, that — that it indicates under 

12 the section "AREA" something about where the document 

13 was found, but I don't know that from somebody under 

14 oath. I don't — I don't have Philip Morris under 

15 oath saying that Exhibit 10 was found in Osdene 

16 office. I'd like to find out what "OSDENE/OFFICE" 

17 means. I'd like to find out the chain of custody 

18 from Osdene office to the — to the ultimate 

19 photocopying and production in this case on this 

20 specific document. Exhibit 10, and obviously I'd like 

21 to use that as a paradigm to be able to look at 

22 other — other of the millions of documents that have 

23 been produced. Can you tell me how I can do that and 

24 get — get — get sworn testimony from the 

25 corporation that I can use in — in trial? 
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MR. NUNLEY: I made representations to you 
this morning on the specific questions you asked with 
respect to the areas identified on these 4A indices. 

I recognize your game and I see your stripes. Let's 
go forth. 

MR. GORDON: Well I — I have no idea what 
that comment refers to, and I may not understand it 
but it sounds pretty insulting, and if you want to 
talk about civility, I think that one went well 
beyond what is acceptable conduct in a deposition. 

It's pretty clear to me that this witness does 
not have the requisite knowledge to speak on behalf 
of the corporation as to document collection and 
production in this case as it relates to the areas 
from which the documents were — that were produced 
were actually collected. 

MR. NUNLEY: Well you've not even asked the 

question. 

MR. GORDON: All right. Let's go back — 
back to the questioning of the witness. And I note, 
given that lengthy colloquy, that — that these 
colloquys do not count on the time limit. You know, 
I'm going to make every effort to — to terminate 
this portion of the deposition reasonably soon, but I 
just want to point out that — that the numbers 
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1 you're seeing on the computer screen include lengthy 

2 colloquys which are not counted. 

3 BY MR. GORDON: 

4 Q. Mrs. Purcell, Exhibit 10, do you know where that 

5 document was found when it was originally identified 

6 for review? 

7 A. No, I don't. 

8 Q. How would you find out if you wanted to? 

9 A. I would have to inquire within the company to 

10 find out who might have documents, whether or not 

11 someone who knew they had that document knew that it 

12 was produced, or I would have to inquire of counsel. 

13 Q. So if you wanted to find out specifically where, 

14 with respect to Exhibit 10, where was this document 

15 found when it was originally produced, you would have 

16 to go back and interview employees at the company? 

17 A. I could. 

18 Q. Okay. How many employees would you have to 

19 interview to find out where this particular document 

20 was produced? 

21 A. Well this is sort of hypothetical; I haven't 

22 done this before. But my personal knowledge is that 

23 Dr. Osdene is retired, and I know that he was in R&D, 

24 so because I'm generally familiar with what happens 

25 with the files of retired people, I would probably 
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1 start with the records management folks who work in 

2 R&D. 

3 Q. And what generally happens with the files of 

4 retired people? 

5 A. Well, it could be any number of things. When 

6 someone retires, generally their function is 

7 replaced, so if they have active files that would be 

8 useful to their successor, some of them may stay with 

9 the successor, or all of them may. Files that had 

10 been sent to storage would remain in storage. If 

11 there were files at the time of retirement that were 

12 not needed by the successor, then they may go 

13 directly to storage or could be reviewed by 

14 management to see whether or not they were required 

15 to be kept. 

16 Q. Are documents that are sent to storage 

17 identified in some manner so that you can identify 

18 where they came from before they were sent to 

19 storage? 

20 A. I don't know if I can say for all of them 

21 where. You mean as far as physical location. But in 

22 most of the instances I'm familiar with, you can 

23 identify the originator. 

24 Q. Okay. I'm talking about the where, the physical 

25 where the document was before it was sent to 
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storage. Is there any way of knowing, from the — 
from the stored documents, a catalog, index, 
something on the box, something like that, where — 
where the document had physically been before it was 
sent to storage? 

MR. NUNLEY: Objection to the generality of 
the question. 

A. I can't answer for all of the storage sites. I 
think that generally records that are sent to 
storage, I think I can say with — with a fair degree 
of confidence that the originator of the — the 
collection in a box is noted somehow. I don't know 
if it — if universally or if individually people 
might also include that this came from someone's 
office or it came from unit files or if it came 
from — or what building it came from, so I don't 
know what type of location information, if any, is on 
any information for stored records. 

Q. Who would know that? 

A. Probably the records management professionals 

who work with the stored facilities. 

Q. Did you contact any — any of those people to 
prepare yourself for this deposition? 

A. I attempted to contact one who was unable to 
call me back today. And in fact I did contact Marion 
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DeBarteleben, who I spoke about earlier, with regards 
to some stored files. 

MR. SIPKINS: Corey, can we — can we 
interrupt for one moment? If we're not going to be 
using the 4A index and you're asking questions 
generally about document location, might you want the 
other counsel back in the room? 

MR. GORDON: Well let me ask just a couple 
more questions to — to satisfy for myself and to 
establish for the record that it is pointless trying 
to ask questions with this witness about the 4A 
stuff. 

BY MR. GORDON: 

Q. Exhibits 8, 11 and 12, do you want to take a 
look at those? 

A. Okay. What have I got here? 

Q. Actually just Exhibits 8 and 11. 

A. And 11, okay. 

Q. Did you do anything to — first — strike, 
strike that. 

Did you review the 4A associated with Exhibit 8 
or Exhibit 11 any time up till now? 

A. No, sir, not that I recall. 

Q. Do you have any information as to where 
documents — where Exhibit 8 or Exhibit 11 was found 
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when it was first identified for production? 

MR. NUNLEY: You should put the 
corresponding 4A's in front of you. 

THE WITNESS: I'm sorry? 

MR. NUNLEY: Well I mean if Mr. Gordon — 

well — 

A. To answer your question, Mr. Gordon, looking at 
these exhibits as they're right in front of me, I 
can't say where they came from. 

Q. What would you need in order to be able to say 
where they came from? 

A. Well I would need that information. I would 
need to either see the original to know where it came 
from, or speak to the person in the company who 
produced it, or speak to counsel to see if they could 
track it back. 

Q. Why would — 

Why do you think counsel would be able to track 
it back? 

A. Well because of the process I described to you 
about how we collected files. 

Q. Uh-huh. What — what about that would — would 
give counsel information as to where the document 
came from? 

A. Well I would imagine that the Bates stamps 
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corresponded to some logical approach in the 
collection, and in the process of Bates stamping 
them, perhaps there's some way to track back which 
boxes they came from or which area. I don't know. 

Q. How — 

Who would know? 

A. Well as I said, the original files that were 
pulled all went back to their original locations, so 
whoever it is in the company that has the original 
document would know, and counsel who returned the 
documents to that individual may also know. 

Q. Do you know if there was any systematic approach 
to noting, when a document was identified for 
photocopying, where the document had been found? 

MR. NUNLEY: Objection. I think that calls 
for work product. 

THE WITNESS: Am I instructed not to 

answer? 

MR. NUNLEY: Yes. 

Q. Did Philip Morris Incorporated have any 
systematic method of recording the location of a 
document reviewed for production in this case at the 
time it was initially identified for review? 

MR. NUNLEY: You mean collection? 

MR. GORDON: Collection. Thank you. 
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MR. NUNLEY: I'll allow you to answer that. 
A. I'm not aware of any overall system or procedure 
that the employees were asked to follow to track 
their own documents. 

Q. Who would know? 

A. Well that assumes that there is such a — 

Maybe I've lost the track of your question. 

Q. Who would know whether there is one? That's the 
question. 

A. Well I think I've been pretty close to this 
collection. I don't believe there was any directives 
given to employees to track what documents were taken 
from their files. Some individual employees may have 
done that just as a matter of keeping an eye on where 
their documents went. 

Q. So you as the spokesperson for Philip Morris 
have no knowledge of any system to allow a 
determination as to where a document produced in this 
litigation had been found at the time it was first 
found for review. 

A. Generally I'm not aware of any specific 
directive to employees. I am aware that we rely on 
our counsel to treat our documents appropriately to 
be able to return them whence they came, but beyond 
that I can't say that there was any information that 
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1 I can give you about locations of specific documents. 

2 Q. And when you say you rely on your — your 

3 counsel to treat documents appropriately, does that 

4 include recording where the documents were originally 

5 found? 

6 A. Well when I said that, I'm referring generally 

7 to our practices with outside counsel who need to 

8 work with Philip Morris documents. I know that we've 

9 worked over the years on guidelines for outside 

10 counsel that have to deal with security issues 

11 relating to Philip Morris documents. I don't 

12 specifically recall anything in any draft of those 

13 guidelines that I looked at that addressed, I think, 

14 that specific question of where any particular 

15 document came from in the company. 

16 Q. In your inquiries yesterday evening, did you 

17 find out any information as to the location from 

18 which Exhibits 8, 10 or 11 were found? 

19 A. Well, I don't know where they were found, but I 

20 did inquire last night of Ms. DeBarteleben of the 

21 general practice for retired executives. You had 

22 asked me to look into whether or not documents would 

23 be kept in a box with someone's name on them. I 

24 think you wanted to capture whether or not you could 

25 give me the name of an individual and if we could 
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1 capture a lot of their documents that way. I spoke 

2 to her on that topic. I don't know if any of these 

3 documents came from the files that Marion and I spoke 

4 about. 

5 Q. I think at this point we're beyond the 4A's. 

6 Just to clarify, you did not look at any 4A 

7 index entry for any of these documents, 8, 10 or 11; 

8 correct? 

9 A. I did not, except this thing that you gave me 
10 here, except Exhibit 14. That's the only thing I've 


11 

seen 

that's a 

4A. 



12 

Q. 

And only 

when I 

showed 

it to you a few moments 

13 

ago. 





14 

A. 

Yes, sir. 




15 


MR. 

GORDON: 

: Yeah. 

Well let's take a 


16 moment to bring the other — invite the other counsel 

17 back. 

18 MR. NUNLEY: Before we do that, I want to 

19 make a record on this point. 

20 I don't know when these 4A indices were 

21 produced. Mr. Sipkins, do you know approximately? 

22 MR. SIPKINS: They were ordered produced, I 

23 believe, in July or August of 1996. 

24 MR. NUNLEY: If that's the case, we've 

25 had — you've had these for six, seven, eight, nine 
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months. There have been innumerable meet and 
confers. There was a meet and confer only Monday of 
this week, I think, in Minnesota, Mr. Gordon. To my 
knowledge, there has been no request whatsoever of 
counsel for any explanation about the information 
contained on meet and confers with respect to 
specific documents or for anyone to say can you 
explain to me what these fields mean. It's 
interesting that on certain information you like to 
do meet and confers, and then on other information 
that appears to be you would expect lawyers to have 
information on, you don't seem to be interested in 
doing that, but you prefer to bring a witness in who 
has told you she has no information about it and go 
through it with her. 

I would think this is something that, if you had 
questions either as to something specific or as to 
general areas, you might write a letter — certainly 
you can do that; you've demonstrated quite a 
proficiency for letters — or you could call a meet 
and confer. But neither of that — neither of that 
has happened with respect to these 4A indices. 

MR. GORDON: I just want to recall, Mr. 
Nunley, that when I had a meet and confer with you on 
Monday on Category II issues, you said, not — not 
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once, not twice, not even three times, but probably 
many times, that the questions were questions that 
should be directed to a witness. You know, so if you 
want to cast aspersions on what we did or didn't do, 

I might point out that sometimes our efforts 
haven't — haven't yielded much fruit. 

MR. NUNLEY: Mr. Gordon, let me ask you a 
question: How many documents did I show you on 

Monday that responded to requests you asked us? Are 
you — are you saying that you gained no information 
on — as a result of the meet and confer on Monday? 

MR. GORDON: Oh, I'm not saying that. I'm 
just saying, you know, to suggest that we conducted 
certain discovery through meet and confers is 
inconsistent with the position that you took with 
respect to certain issues at the meet and confer just 
four days ago. 

MR. NUNLEY: Well Mr. Gordon, when you 
asked me a question at the meet and confer that 
clearly goes to scientific issues such as does 
theobromine impact nicotine, you know, I think that 
probably does — that is a question that's more 
appropriately addressed to a company scientist. But 
if you have a document that relates to a 4A indices 
that you know is prepared by counsel, you know 
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1 counsel has information about it, I would think that 

2 is something I could help you with. I think it's 

3 something I have helped you with. I helped you with 

4 each of these this morning. 

5 Clare, leave the room because I want to make a 

6 further record on this, please. 

7 (Witness leaves deposition room.) 

8 MR. NUNLEY: I notice on these — these 4A 

9 indices that you have provided, Mr. Gordon, I don't 

10 know that I have each of them in front of us, but 

11 one, 14, says "AREA: OSDENE/OFFICE." I discussed 

12 that with you this morning and I told you what I 

13 understood that to mean. There is another that I 

14 think says WAKEHAM slash — 


15 

MR. 

GORDON: 

"CARLSTADT." 

16 

MR. 

NUNLEY: 

Thank you. And I told you 


17 what I think that means. And then there were two 

18 that were similar that said, as I recall — well now 

19 I don't see it, but there are two others that contain 

20 short entries on the "AREA" file, and I discussed 

21 those with you also. I don't know whether your 

22 position is you won't take my representation. You'll 

23 take it in a — in a meet and confer on the record 

24 but you won't take it here. So — 

25 MR. GORDON: Mr. Nunley, I'm happy — I — 
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I think I said it before, I take your 
representation. I believe you. I am sure you are a 
person of great integrity and I have been educated by 
you. But it doesn't do me any good in terms of 
having sworn, admissible testimony. That's all I'm 
saying. And — and I think I told you this morning, 
if you wanted — you know, if you wanted to be sworn 
in and be — be a witness speaking on behalf of 
Philip Morris International — Incorporated, that 
would satisfy the — the concerns. The issue is not 
whether you're telling me honest information or 
whether you've been forthcoming. I appreciate that. 
We are entitled to this information under oath. 

MR. NUNLEY: What is the issue, Mr. 

Gordon? When you see a document, a 4A document that 
says "AREA: OSDENE/OFFICE," that that leaves you with 
no information as to where that document came from; 
is that — is that your position? 

MR. GORDON: It leaves me with a pretty 
general understanding and — and a little bit better 
understanding from what you told me this morning. I 
do not believe my understanding is considered 
admissible evidence, and Philip Morris has 
demonstrated that it — that it's fairly meticulous 
about insisting on adherence to the Rules of 
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1 Evidence. Philip Morris is not what I would describe 

2 as loosey goosey on Rules of Procedure and Rules of 

3 Evidence. 

4 But let's not waste anybody's time any further. 

5 We're not going to get any further on the 4A issue 

6 today. And we can bring the witness and all the 

7 other counsel back. 


8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


THE REPORTER: Off the record, please. 
(Recess taken.) 

(Witness returns to deposition room.) 
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(The portion designated "CONFIDENTIAL - 
QUESTIONS CONCERNING 4A INDICES" was 
concluded, and all counsel indicated on the 
appearances page of this transcript 
returned to the deposition room for the 
following proceedings.) 

BY MR. GORDON: 

Q. Mrs. Purcell, I'd like to go back to — to the 
information you learned from Marion DeBarteleben 
regarding the handling of retired research and 
development employee files. 

Could you tell me, again, what it was Mrs. 
DeBarteleben told you was the general procedure? 

A. Well, generally I think what we discussed is 
that when someone retires, it's possible that their 
records, to some extent, may be useful to a successor 
and then may remain actively in the possession of 
that successor, or they may be sent to storage. 
Specifically at R&D they would also have the 
possibility of being reviewed for inclusion in the 
central file. Generally in the company there's no 
central file, but at R&D there is. 

Q. Or I — I think you said the — the other option 
would be that if there was no longer any utility for 
certain documents and they were not subject to a 
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1 document disposal suspension notice, they would be 

2 destroyed. 

3 A. Well they would be — 

4 Normally they're reviewed by — you know, when 

5 someone leaves the company, not necessarily retired, 

6 but when someone leaves, normally the files would be 

7 reviewed by his or her supervisor, and they would 

8 compare them to the retention schedule for that 

9 department so that, you know, they weren't storing 

10 files that no longer needed to be kept. 

11 Q. I'm just trying to understand the — the full 

12 list of possibilities when — we'll take Dr. Thomas 

13 Osdene retired from research and development. And 

14 that was — 

15 You understand that he was a former research and 

16 development scientist who retired? 

17 A. Yes. I'm not sure what his title was when he 

18 retired, but he retired some years ago. 

19 Q. So when he retired, there would have been four 

20 possible places for his files to go: One, to his 

21 successor; two, to storage; three, to the research 

22 and development central file; or four, to destruction 

23 pursuant to a document retention schedule. 

24 A. Yes, I think those are all possible. 

25 Q. Okay. And any combination thereof. 
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1 A. That's right. 

2 Q. Okay. Prior to his retirement, too, some 

3 documents in his possession could have been sent to 

4 storage or central file or destroyed pursuant to a 

5 retention schedule as well; correct? 

6 A. Yes, that's correct. 

7 Q. Documents that would have gone to a successor, 

8 to the extent the successor was still employed when 

9 Philip Morris began collecting documents for review 

10 for production in this case, those documents would 

11 have been reviewed; correct? 

12 A. If they made up the files of another person, 

13 yes, they would have been reviewed. 

14 Q. Okay. And if documents from, say. Dr. Osdene 

15 had been sent to storage upon his retirement, those 

16 files would have also been reviewed for production in 

17 this case; correct? 

18 A. Yes, sir. 

19 Q. And if Dr. Osdene — any of Dr. Osdene's files 

20 had been sent to central file in research and 

21 development, they also would have been reviewed; is 

22 that correct? 

23 A. That's correct. 

24 Q. And of course if any documents had been 

25 destroyed, they would not have been reviewed; 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf Sdur'tiel/ilttp§s(jQ<Wpffllfindustrydocuments.ucsf.edu/docs/qlhd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

435 

correct? 

A. I think that's accurate. We couldn't find them 
if they weren't there. 

Q. Was any effort undertaken any Philip Morris to 
determine whether any documents had been destroyed 
pursuant to a document retention schedule that would 
have been responsive? 

MR. NUNLEY: Objection. I believe this 
goes beyond the 30.02(f). As I've stated yesterday, 
you've identified as to some defendants specific 
30.02(f) deponents on the issue of document 
destruction. You've not done that for Philip 
Morris. This clearly is in an area you've recognized 
as a separate area of inquiry, so I believe you've 
gone beyond the scope of the notice in this 
instance. 

THE WITNESS: I'm sorry, could you ask the 
question again? 

Q. Are you aware of any effort undertaken by Philip 
Morris to determine whether any documents have been 
destroyed pursuant to a document-retention policy 
that would have otherwise been responsive? 

A. I'm not aware of any specific effort, — 

Q. Okay. 

A. — no. 
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Q. Does Philip Morris have any E-mail capability? 

A. Yes, we do. 

Q. Do you know how long Philip Morris has had that? 

A. Well, I know we've had more than one kind, and 

probably each kind of E-mail was used at different 
time periods, so I don't know how long totally 
there's been E-mail capability. 

Q. Was E-mail used in any way in terms of 
collecting documents? For example, were employees 
sent some sort of broadcast E-mail to look for 
certain types of documents, or were certain specific 
employees sent E-mail with respect to document 
collection in this case? 

A. You mean internal correspondence — 

Q. Let's start with — 

A. — to ask people — 

Q. Let's start with that. 

A. — if they have E-mail? 

Q. Yes. 

A. I'm not aware for this collection that we began 
in '95 of any E-mail communications looking for 
records, but I do know generally speaking that E-mail 
is treated as a record, so if it's substantive, you 
print it out and you retain it in accordance with 
your retention schedule. 
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MR. NUNLEY: I don't understand, frankly, 
the question and the answer. Are you asking whether 
E-mail was used as a tool in collection, or are you 
asking about whether documents that are E-mail 
documents were collected? 

MR. GORDON: No, you're — 

Thanks for the clarification. 

Q. I'm specifically asking about it as a tool in 
the process, and I — I gather you're saying not to 
your knowledge. 

A. In — in the immediate collection, not to my 
knowledge. It may have been done in other 
collections. 

Is that clear? 

Q. Okay. And with respect to substantive issues 
of — of whether E-mail documents were collected, 
there is a policy to print out substantive E-mails 
and incorporate them as part of business files? 

A. That's correct. 

Q. Okay. Do you know how long that practice has 
been in effect? 

A. It generally was included, as far as I recall, 
in the training when we began the records management 
program in 1989, so that was what people were told to 
do in the course of training; that, you know, if you 
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1 have E-mail messages, it would probably be easiest to 

2 print them out, or any other electronic documents, to 

3 print them out and retain a hard copy in their 

4 files. And I think that's just sort of a practical 

5 approach to avoiding problems that might come up with 

6 any system that doesn't retain the information or 

7 that loses information or that has some automatic 

8 self-cleaning function. 

9 Q. Does Philip Morris have any E-mail capabilities 

10 with any of its outside counsel? 

11 MR. NUNLEY: Mr. Gordon, let me ask you, 

12 isn't there some understanding in this case on both 

13 the side of the plaintiffs and the defendants that 

14 E-mail was not a subject of collection? 

15 MR. GORDON: I believe the understanding 

16 is — and others can correct me — is that if E-mail 

17 was printed out, it was subject to collection, but if 

18 E-mail was not, it was not. Is that — 


19 

Peter is 

nodding 

his — 

20 

MR. 

SIPKINS: 

: I believe that is correct. 

21 

MR. 

MONICA: 

I think that may be further 

22 

refined: if 

it was printed out as of a specific 

23 

date. 



24 

MR. 

GORDON: 

Yeah. Could be. I'm — 

25 

MR. 

NUNLEY: 

So I think you ought to 
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confine your questions to issues of anything in the 
way of E-mail that may have been printed out; 
otherwise, I think it's — it's been excluded by 
agreement of the parties. 

MR. GORDON: I'm not sure what that 
question relates to, but — or what that comment 
relates to. 

MR. NUNLEY: That was not a question. 

BY MR. GORDON: 

Q. Do you remember my question? 

A. No, sir, I'm sorry. 

Q. Does Philip Morris have any E-mail capabilities 
with any of its outside counsel? 

A. I believe that the legal department members — 
some legal department members can communicate with 
outside counsel via E-mail. 

Q. Do you know which outside counsel? 

A. I don't know the full list of outside counsel, 
no. 

Q. Is it your understanding that — that no other 
department besides the legal department has E-mail 
capabilities for communication with outside counsel? 
A. I think, generally speaking, that's accurate. 
There may be some places that can receive but not 
send. 
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1 Q. Do you know if any E-mail information regarding 

2 the document-collection process was transmitted 

3 between Philip Morris and counsel by — via E-mail? 

4 A. I'm sorry. Can you ask that again? 

5 Q. Do you know if any E-mail information regarding 

6 the document-collection process was transmitted 

7 between Philip Morris and counsel via E-mail? 

8 A. So you're asking for communications from 

9 in-house counsel to outside counsel via E-mail? 

10 Q. Or vice versa. Not the substance, just whether 

11 any was transmitted by E-mail. 

12 A. I don't know. 

13 Q. Was there any quality assurance done with 

14 respect to document collection? You told us 

15 yesterday about the quality assurance at the 

16 photocopying — or the imaging facilities. Was there 

17 any quality assurance at the time of collection? 

18 A. What specific quality assurance are you talking 

19 about? What do you man by that? 

20 Q. Was there — 

21 Well, was there anything done — done to check 

22 to make sure that all the responsive documents in the 

23 case were collected at the time of their being 

24 collected? 

25 A. Well there were probably a couple of general 
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1 procedures or practices that I may not have discussed 

2 that were undertaken in the collection. There — 

3 When a document was collected and copied, 

4 everything on the document was copied, so that if you 

5 had clipped a note to it or left one of those little 

6 Post-It notes on it, the little Post-It note was 

7 copied. So they were very thorough about everything, 

8 taking exactly what they found in the files. If 

9 anything was — seemed to fall within scope and 

10 turned up later or seemed to have been skipped, I 

11 know that there were instances where counsel came 

12 back and re-collected from offices. If someone said, 

13 "I'm not sure if this is or isn't within scope but 

14 it kind of looks like the other things you took, 

15 maybe you should take these," then they did go back 

16 and re-collect. 

17 Q. So the people who were collecting were told to 

18 take the document and any attachments. 

19 A. Yes, sir, I believe so. 

20 Q. And the people who were creating the imaging of 

21 the collected documents were also told to image all 

22 attachments? 

23 A. I believe if they were able to image the 

24 attachments, yes, they would have been imaged as 

25 well. 
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1 Q. So documents that were — have been produced in 

2 this case were produced as they were actually found 

3 in defendants' files; is that correct? 

4 A. When you say "produced," you mean they look 

5 exactly like they do in the files? 

6 Q. Right. 

7 A. Yeah, as far as I know that's — that's 

8 accurate. 

9 Q. Okay. And they're — they're as complete as 

10 they were in the files, with the exception of any 

11 redactions. We'll get into redactions in a minute. 

12 MR. NUNLEY: Didn't we, Corey, spend about 

13 an hour on this yesterday? 

14 MR. GORDON: I have some specific questions 

15 about this, so I want to kind of bring it back to it. 

16 A. Yes, I think, if I understand correctly, what we 

17 got on the production end is what we took out of the 


18 

files. 



19 

Q. Okay. 

So — 


20 

A. A copy 

of it. 


21 

Q. — if 

a copy produced to us references an 

22 

attachment 

but the attachment isn't 

there, then 

23 

can rely on 

the fact that when this 

document was 


24 identified for photocopying in the Philip Morris 

25 files, it did not have the attachment as well. 
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A. I think that's generally a safe assumption. We 
tried in every instance to make sure that attachments 
stayed with — with anything that they were attached 
to. 

Q. And the same would be true with cover pages. If 
there — there's — the first page of a document is 
not attached to the copy produced to us, that would 
mean that it was not attached to the copy that was 
initially identified in the Philip Morris files. 

A. I think that's true. The only place where it 
might be a little difficult is when you deal with 
Category I and Category II information. You know, if 
you have a long document and there's a little bit of 
information that's Category I or Category II, I think 
the process was that the whole thing went into 
Category I or Category II. I'm not sure. 

Q. And the same would be true for handwritten 
notes. If there are what appear to be handwritten 
notes on documents produced to us, that means they 
were handwritten notes that were on the documents 
when they were found at Philip Morris files? 

A. Yes, I think that's generally accurate, yes. 

MR. NUNLEY: Clearly asked and answered 
yesterday, at some — some length. 

Q. When the documents were imaged, was there 
STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf Sdur'tiel/ilttp§s(jQ<Wpffllfindustrydocuments.ucsf.edu/docs/qlhd0001 



CONFIDENTIAL 


444 

1 anything done to ensure that the computer imaging did 

2 not change or alter the document in any way? 

3 A. Yes. I mentioned yesterday, I think, that there 

4 was a specific quality control check at that point 

5 where the operator would look at the image and look 

6 at the document. 

7 Q. So — 

8 A. Page through it. 

9 Q. — you're confident that the copies that we 

10 received would have been accurate copies of the 

11 documents as they were found in Philip Morris files. 

12 A. Yes, I think so. 

13 Q. Okay. Some of the documents that have been 

14 produced to us have been redacted. You understand 

15 that? 

16 A. The privilege information. 

17 Q. I — okay. Is it your understanding that all 

18 the redactions are for privilege only? 

19 A. Yes, sir. 

20 Q. Were any redactions made for any other purpose 

21 besides privilege? 

22 A. No, sir, not that I'm aware of. 

23 Q. Where were the redactions physically made? 

24 A. Privilege review was conducted at outside 

25 counsel. 
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1 Q. So when the documents were brought to the 

2 imaging facility, they were unredacted; is that 

3 correct? 

4 A. As far as I know. There may be some instances 

5 where documents had some redactions on them, but I'm 

6 not aware of that. 


7 

Q. 

How would you be able to find that out? 



8 

A. 

I don't know. We would have to look at the 


9 

original document, I think. 



10 

Q. 

Was any — 



11 


Was there any record kept of documents that 

were 

12 

identified in Philip Morris files that already 

were 

13 

redacted? 



14 

A. 

I don't know. 



15 

Q. 

Who would know? 



16 

A. 

Who would know which? 



17 

Q. 

Whether — 



18 

A. 

If there were any? 



19 

Q. 

— any record was kept. 



20 

A. 

Well I suppose anyone who had the files. 

or 


21 

perhaps counsel. 



22 

Q. 

If you wanted to be able to comprehensively 


23 

testify as to whether any documents that were 

found 

24 

in 

Philip Morris files had redactions on them 

at 

the 

25 

time they were located, how would you go about 

doing 
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that? 

A. I'm not sure how I'd start. That could be a 
difficult task to undertake. There were an awful lot 
documents. As I told you, there — we're talking 
about 20 million pages, and I don't know how I would 
go back and find out whether or not any of those had 
been redacted prior to their — prior to their 
reproduction. 

Q. Is there anyone who would know how to do that? 

A. I don't know. 

Q. Is there a discrete set of documents that have 
been redacted where the unredacted document is 
readily available? 

A. Not that I'm aware of. 

Q. So if the court wanted to examine the unredacted 
version of documents that have been produced in a 
redacted form in this case, would Philip Morris have 
to go back and pull the original document from the 
file? 

A. I would suggest that that would probably be the 
best way to do it, to look at the original. 

MR. NUNLEY: Wait a minute. Are you 
talking about, Corey, a document that's produced, 
say, for example, subject to a privilege claim, and 
has redaction on it, how it would — how it would — 
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1 how could the court look at the unredacted copy of 

2 that? 

3 MR. GORDON: Right. 

4 Q. So — so, for example, if the Special Master 

5 that was appointed this week wants to look at any of 

6 the underlying documents that have redactions on 

7 them, Philip Morris is going to have to go back to 

8 the files and pull — pull each and every one of 

9 them? 

10 MR. NUNLEY: I don't think that follows 

11 from her testimony or — 

12 Frankly, I mean if you followed her testimony, I 

13 don't think that's correct. 

14 MR. GORDON: Tell me what's correct. I — 

15 I'm not trying to trick you. I just want to know. 

16 A. Well I think that's the way that it could be 

17 done. We could go back and look at the original 

18 document, if that's what we had to do. 

19 Q. Is there an easier way? 

20 A. I don't know what's easier. 

21 Q. Did the lawyers maintain a copy of the 

22 unredacted documents? 

23 A. I assume that the law firms have copies of many 

24 of our documents. And I don't know what form they 

25 keep them in. I haven't seen if they keep them 
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1 redacted or unredacted. 

2 Q. So whether — whether the lawyers have readily 

3 available a collection of the unredacted versions of 

4 documents that were produced to us in a redacted 

5 form, you just don't know. 

6 A. That's correct. 

7 Q. How were the documents brought together in a — 

8 in a box for production? 

9 A. I believe that there was the process at the 

10 firms, when they completed the reviews that were 

11 necessary, that they were loaded — there was some 

12 limitation on how many documents could go in a box so 

13 that you had room to work with it. They were loaded 

14 into boxes. Any indices were included in the front. 

15 Q. How was a determination made which box to put a 

16 particular document in? 

17 A. I don't know. I don't know. 

18 Q. Who would know? 

19 A. I imagine law firm personnel who were loading 

20 boxes might know. 

21 Q. Did you do anything to make inquiries about 

22 that? 

23 A. About why something went in one box and not the 

24 next? 

25 Q. Right. 
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A. No, sir. 

Q. Is there any meaning to why certain documents 
appear in certain boxes? 

MR. NUNLEY: Objection as to form. What do 

you — 

I don't understand the question. 

MR. GORDON: Yeah. That's not a very clear 
question. I withdraw it. 

Q. Were documents — 

Were efforts made to ensure that documents and 
any attachments were produced together? 

A. As far as I know, documents were meant to be 
kept together, yes. 

Q. Okay. Was any effort made to keep documents 
from the same file together? 

A. In the approximate box? 

Q. Yes. 

A. I don't know. 

Q. Who would know? 

A. There may have been procedures related to that 
at the firms. I can't recall whether we were 
supposed to produce them related to a response or 
related to where — the way they were found. 

MR. NUNLEY: Mr. Stirewalt, what's the 

time? 
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1 


THE REPORTER: 

8:43. 



2 


MR. NUNLEY: Thank you 

• 


3 

BY 

MR. GORDON: 




4 

Q. 

Let's see if I can , 

ask the 

question this way: 

5 

If 

several documents from, say. 

a particular person' 

6 

files were produced, was 

any effort made to 

i keep all 

7 

those documents produced 

from one person's 

file 

8 

together in the same box 

or same 

series of 

boxes? 

9 

A. 

I don't know, sir. 




10 

Q. 

Who would know? 




11 

A. 

Well, I suppose the 

people 

who packed 

the boxes 

12 

Q. 

Who were they? 




13 

A. 

Law firm personnel. 




14 

Q. 

So you have no idea 

if we can make a 



15 determination from the location in which a particular 

16 document is found in a — in a box produced to us if 

17 that document has any — had any — any proximity to 

18 any other documents in the — in the same box when 

19 they were first identified for production by Philip 

20 Morris. 

21 A. If I followed that correctly, I think the answer 

22 is yes, I don't know. 

23 Q. And the people who would know, again, would be 

24 outside law firm personnel. 

25 A. Who packed the boxes, yes, sir. 
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Q. And now all the original documents have been 
returned to the files from — from whence they came. 
A. Yes, sir. 

Q. Do you know how the boxes were numbered? 

MR. NUNLEY: Objection as to form. What do 
you mean, did they use Magic Markers or Crayons? 

MR. GORDON: No, I — 

Q. Let me give you a specific example. You 
recently produced a box, I think numbered in the 
twelve thousand series, and there's — the last box 
we saw was in the nine or ten thousand series. Does 
that mean that the — there are two thousand boxes in 
between that haven't been produced yet; we should 
brace ourselves? 

A. I'm afraid I don't know the answer to the 
question, sir. 

Q. Who would? 

A. I imagine that there is — there was a numbering 
process that was established and used overall for the 
collection. I don't know what it is, but — I don't 
know if it's specific to law firms or if it's 
something that's part of some other approach. So I 
assume the only people who would know would be 
in-house legal or outside counsel. 

Q. How were the Bates numbers physically put on the 
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documents? 

A. For the most part, what I saw, they were stamped 
on to the documents. 

Q. By hand. 

A. Yes. 

Q. Where? 

A. At the copying site. 

Q. Before or after imaging? 

A. Before. 

Q. So the documents that were returned to the 
Philip Morris files have the Bates stamp on it. 

A. Yes, sir. 

MR. NUNLEY: Again, asked and answered 

yesterday. 

Q. Is there a master numbering system for the 
documents produced in smoking and health cases? 

A. I don't know, sir. 

Q. Who would? 

A. If one exists? 

Q. Yes. 

A. We generally rely on our in-house counsel to 
take care of litigation matters. I would turn to 
them to ask that question. 

Q. Was there any system for determining what Bate 
range — Bates range do you apply to a given set of 
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1 documents? 

2 A. I don't know. 

3 Q. Who would know? 

4 A. Again the specifics of the production for 

5 litigation matters, I would only think to turn to 

6 in-house counsel. 

7 Q. What efforts did Philip Morris do to find 

8 material responsive to plaintiffs' document requests 

9 that wasn't a piece-of-paper document? 

10 A. Well our general scope that we discussed earlier 

11 referred to records and included things that were not 

12 just paper. 

13 MR. NUNLEY: Let me, Mr. Gordon, ask you 

14 again: My understanding is there's a — what's been 

15 referred to as an electronic records exclusion in 

16 this case. 


17 

MR. 

GORDON 

: Right. 


18 

MR. 

NUNLEY 

: Is that correct? Well can she 

19 

exclude information 

about that? I 

don't know what 

20 

you're talking 

about 

• 


21 

MR. 

GORDON 

: Well yes, I 

'm — I'm talking 


22 about things like videotapes and sound recordings and 

23 slides and photographs and any other form of 

24 non-piece-of-paper evidence that's — that's covered 

25 by our broad definition of — of documents. 
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1 If you want to see that, I'm happy to give it to 

2 you. 

3 A. Generally our records management program 

4 recognizes records to include videotapes, 

5 photographs, slides, any of those things, so they are 

6 subject to disposal suspension as are paper records. 

7 And in this case, in order to identify them, they 

8 would have been identified based on substance or on 

9 content in our broad search. 


10 

Q. 

What 

was 

the procedure, if any, for attempting 

11 

to 

identify the author of handwritten notations on 

12 

documents? 



13 



MR. 

NUNLEY: 

Asked and answered. Corey, 

14 

you 

went 

into 

that in 

great detail this morning. 

15 



MR. 

GORDON: 

This morning? I did? 

16 



MR. 

NUNLEY: 

Yes, you did. 

17 



MR. 

GORDON: 

I don't remember that. 

18 

A. 

I don ' t 

know, Mr 

. Gordon. 

19 

Q. 

Were 

any 

former 

employees contacted to assist in 

20 

the 

collection? 


21 



MR. 

NUNLEY: 

Corey, I think that was one of 

22 

the 

first 

questions you asked yesterday. 

23 

A. 

What 

do 

you mean 

by "assist in the collection?" 

24 

Q. 

Well 

I - 

- I want 

to exclude the specific 

25 

instances 

that we were — that were referred to in, I 
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think, one of the responses of Philip Morris relating 
to the document transfer to former employees who had 
taken some documents off site. As a general 
practice, was — well, you also testified today about 
your contact with somebody from research and 
development who's been retired, and I'm forgetting 
his name right now. 

Was there any kind of a general practice for 
contacting former employees in addition to current 
employees to determine if they could point the 
searchers in any direction for potentially responsive 
documents? 

MR. NUNLEY: Corey, that was asked and 
answered yesterday. 

A. Outside of what we spoke about yesterday, I'm 
not aware of any general practice to contact former 
employees. 

Q. Was any effort undertaken to obtain documents 
from — the responsive documents — to collect — 
strike that. 

Was any effort undertaken to collect responsive 
documents from LS, Inc.? 

A. I think you asked about third parties, sir, and 
I said no, that I don't believe there were any — any 
collections made at third parties. 
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Q. Have you ever heard of LS, Inc.? 

A. Yes, I have. 

Q. What's your understanding of what LS, Inc. is? 
MR. NUNLEY: Just — let's go off the 

record. 

THE REPORTER: Off the record, please. 
(Recess taken.) 

BY MR. GORDON: 

Q. Remember the last question? 

A. No, I'm sorry, I don't. 

Q. What's your understanding of what LS, Inc. is? 

A. My understanding is that LS, Inc. is a 

litigation support company. 

Q. And are you considering that an outside — a 
third-party vendor? 

MR. NUNLEY: Third-party vendor of whom? 

MR. GORDON: Philip Morris. 

A. No, sir. It's my understanding that they're 
a — a vendor to our law firm. 

Q. Do you know if any — 

Do you know if LS, Inc. was contacted to 
determine if they had any documents of Philip Morris 
responsive to this litigation? 

A. Other than having — 

MR. NUNLEY: Objection, Mr. Gordon, to your 
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1 characterization — or your characterization in your 

2 question "documents of Philip Morris." That 

3 certainly is not supported by any evidence in the 

4 record. 

5 A. I recall seeing correspondence related to LS, 

6 Inc. in the course of reading what was going on with 

7 this case. I think it may have also been 

8 discussed — I may have also read a transcript of a 

9 meet and confer, so I know that there has been some 

10 issue involving records at LS, Inc., but I do not 

11 know if they were contacted with regard to any Philip 

12 Morris documents. 

13 Q. In searching for documents, were drafts of 

14 documents included in the collection? 

15 A. Yes, sir. 

16 Q. If a draft of a document was found in a 

17 location — in a particular location, was any effort 

18 made to — to find any additional drafts or the final 

19 version of the draft that was found? 

20 A. I don't know that anyone was charged with 

21 tracking down whether or not a draft ever became a 

22 final or how to link a draft to a final, but if draft 

23 documents existed in our records, they were included 

24 in the collection. 

25 Q. Well did draft documents exist in your records? 
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A. Yes, sir. 

Q. That's a — 

It's not unusual to find draft — drafts of 
documents before they are made into final documents 
in a — in Philip Morris records; correct? 

A. I wouldn't say it's unusual, no. 

Q. Does Philip Morris have any physical method of 
preserving old documents; for example, any kind of 
special room with non-deteriorating gas or anything 
like that? 

A. I've never seen any. I think we generally 
preserve records on site in the traditional ways; 
microfiche sometimes. Off site, we have a facility 
where we store something called vital records. I've 
never been there. But it may store — those are 
copies of our records — in some more stringent 
environment. 

Q. Where is this vital records storage site? 

A. It's in Germantown, New York, I believe. 

Q. What do these records consist of? 

A. They're records that one would consider to be 
crucial in the event of a catastrophe to reinstate 
the financial or business functions of the company. 

Q. Do they contain any documents relating to 
smoking and health? 
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A. I've never reviewed them, sir. I don't know. 
They are copies of existing documents, though. 

Q. Is there any index of the documents in this 
Germantown facility? 

A. I've never seen one. 

Q. Have you ever asked if an index of these 
documents exist? 

A. No. 

Q. Who would know? 

A. Bill Lynch. 

Q. What was Mr. Lynch's title again? 

A. I think it's records manager. 

Q. One of the questions that I believe you were 

looking into last night was whether there were any 
documents that have been collected in this case that 
were collected from microfiche as opposed to the 
original. What did you find out? 

A. Well you had asked me a couple things about 
microfiche. You asked me if we used it and where we 
used it and if it had been used in the collection and 
how it would look different, I think, from originals. 
Q. You got a great memory. Let's — let's take all 
those questions. 

A. I spoke — 

You seem to have a special interest in R&D, and 
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I did speak, as I told you, with Marion DeBarteleben, 
and I asked her if we used microfiche in central 
files, and she told me that, yes, we do. She told me 
that we also keep the original hard copy. She told 
me that she may be able to guess at how different a 
copy — a microfiche would look from a straight copy, 
but that it's not a big difference. Sometimes the 
white background is a little grayer, sometimes with 
microfiche — I don't know how familiar you are with 
it, but it doesn't fit properly on the page; you 
know, if you don't straighten it out and line it up 
right, sits a little crooked. So she was saying she 
would kind of have to guess, but if you really had to 
guess, you might be able to guess if something came 
from microfiche or from hard copy. 

Q. Was there a policy when copying documents from 
the research and development central files to copy 
the original as opposed to microfiche? 

A. I didn't ask that, but Marion volunteered that 
in fact at a storage facility we had had at one 
point, there was a flood, and although we didn't lose 
any documents, some of the original documents were 
slightly damaged, so that the microfiche in some 
instances may be the best copy. 

MR. MONICA: May I have the record show 
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that it's my understanding we're just a few minutes 
away from completion. I need to run for a plane. So 
I beg your indulgence, and I will see you next time. 
Thank you. 

MR. GORDON: Bye-bye. 

(Discussion off the stenographic record.) 
(Mr. Monica leaves the deposition room.) 

BY MR. GORDON: 

Q. Does that mean that some of the documents that 
were produced to us were — were produced from this 
microfiche? 

A. I believe so, yes. 

Q. Is there any way of telling which documents were 
produced from the microfiche? 

A. Well that's the question that I asked Marion: 

How would I know from looking at it if it was 
produced from microfiche? And she told me that 
the — pretty much the point of preserving records on 
microfiche is to keep as exact as possible a copy of 
an original. So that other than her guessing at, you 
know, how it looked, whether it is sitting straight 
on a page or if the color seems a little off, we 
really wouldn't be able to tell. 

Q. Were — 

I'm going to show you Exhibit 11 again. Were 
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1 you able to find out anything about what the original 

2 of that particular document had looked like? 

3 A. No, sir. I didn't have it in front of me and I 

4 had no idea how to describe it. 

5 Q. So whether this was one of the microfiche 

6 documents from central file or not, we don't know; 

7 correct? 

8 A. I can't tell. That's right. 

9 Q. Did you ask Ms. DeBarteleben about these things 

10 going down the left-hand side of Exhibit 11 that look 

11 like they might have been perforations from a spiral 

12 notebook? 

13 A. No, sir. As I said, I didn't have the document 

14 with me. I didn't know how I would describe it or 

15 what exactly I could ask her without having it in 

16 front of me. 

17 Q. Can anyone get access to Philip Morris 

18 letterhead? 

19 A. Well I would hope not. 

20 Q. So — go ahead. 

21 A. I don't know how many places Philip Morris 

22 letterhead may be, but generally we would like to 

23 keep it on company premises. 

24 Q. Would Philip Morris letterhead be something that 

25 would be treated as a corporate asset and protected 
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from access to non-employees? 

A. In a general sense. I — I don't want to imply 
that we have the greatest security measures over 
something that's as commonly used as our letterhead, 
but we certainly expect it to be used in-house for 
business purposes. 

Q. Do you have any reason to suspect that any 
documents produced to us in this litigation that are 
on Philip Morris 'head were forged by a non-Philip 
Morris employee? 

MR. NUNLEY: Objection. I think it calls 
for speculation. 

A. I don't know, sir. 

Q. You don't know if you have any reason? 

A. Could you ask that question again? 

Q. Do you have any reason to suspect that any 
documents produced to us in this litigation that are 
on Philip Morris letterhead were forged by a 
non-Philip Morris employee? 

A. I'm not aware of any facts that would have me 
believe that that happened. 

MR. GORDON: Let's go off the record for 
about two minutes now. 

THE REPORTER: Off the record, please. 
(Recess taken.) 
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BY MR. GORDON: 

Q. Mrs. Purcell, I just have a few more questions. 

Yesterday you gave some testimony about the — 
all the various facilities where Philip Morris 
searched for documents. Is there anyplace else that 
Philip Morris may have sent documents that would be 
responsive to document requests in this case? 

A. "May have sent documents." You mean any other 
facilities that I forgot or — 

Q. Any facilities that you forgot, any storage 
facilities that — that — that you didn't remember, 
any third parties that you didn't mention. 

A. I'll try to answer that with the microphone on. 
In fact, I did remember that I probably forgot to 
mention the sales offices that we looked in. I 
believe we looked in the local sales office, which 
was in Bloomington, Minnesota, and in a regional 
sales office — 

Q . (Sneezing.) 

A. Bless you. 

— outside of Chicago, in Schaumburg, Illinois. 
Q. Any other areas? 

A. Generally we collected from one or two other 
sales offices, and if we found records responsive, we 
produced them. 
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Q. How were the other sales offices selected? 

A. I believe they were selected based on specific 
criteria for other cases on a location basis. 

Q. At any time were documents sent somewhere else 
so that they would not be produced in this case? 

A. Not that I'm aware of, sir. 

Q. At any time were documents sent somewhere else 
so they would not be produced in other smoking and 
health cases in which Philip Morris has been a party? 
A. Not that I'm aware of, sir, no. 

Q. Were any documents that were collected in this 
collection obtained from third parties to which they 
had been transferred by Philip Morris? 

A. I don't know what that means. 

Q. Well, you've testified to all the various 
locations where documents were collected from, and 
I — correct me if I'm wrong, but I believe every — 
every facility and location you testified to was a 
Philip Morris-owned or -leased facility; correct? 

MR. NUNLEY: Well let's be specific. She's 
included the International locations. 

A. Actually yesterday I'm not sure, without 
reviewing the question, but I think you talked 
specifically about Philip Morris Incorporated 
locations, so I don't know that I did include those 
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International locations — 

Q. Okay. Well let's — 

A. — yesterday. 

Q. Let's be completely inclusive. In addition to 
the Philip Morris Incorporated locations, the three 
European locations where there was a prior 
collection, and any collections that were existent in 
outside counsel offices, other than those locations, 
were there any documents that were collected from 
third parties where the documents were returned to 
Philip Morris so they could be collected and reviewed 
in this case? 

MR. NUNLEY: Objection, form, vague, and 
assumes facts not in evidence. 

A. Can we — can we try that some other way, maybe 
break it down into simpler questions? Then I think I 
can answer it accurately, or at least try. 

Q. I'll be happy to try. 

You testified yesterday about the Philip Morris 
locations with the addition of sales offices today; 
correct? 

A. That's correct. 

Q. Those are all Philip Morris-owned or -leased 
facilities; correct? 

A. As far as I know, yes. 
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Q. In addition, some collections — previously 
collected documents that were in the files of some of 
the outside counsel were searched for responsive 
documents; correct? 

A. Yes. 

Q. In addition, there was a search conducted of — 
conducted of certain Philip Morris International 
facilities, and that search began prior to the 
service of document requests in this case, and that 
collection was searched at the offices of Shook, 

Hardy & Bacon; correct? 

A. Yes, that's correct. 

Q. Take — let's take all those places together and 
put them over here. Were there anything — 

Was there anything else other than those 
locations, were there any other locations where 
Philip Morris sought to determine if there were 
responsive documents? 

A. Not that I'm aware of. I think I gave myself a 
little — a little bit of leeway yesterday by telling 
you I don't know how many buildings there in 
Louisville or in Cabarrus, but certainly all the 
Philip Morris-leased or -owned facilities where we 
had records were considered in the review. 

Q. And I'm including any Philip Morris building in 
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that group that — that you've already talked about. 
A. Okay. Good. 

Q. Is there any other facility, any other location 
where Philip Morris searched for potentially 
responsive documents? 

MR. NUNLEY: Objection, assumes facts not 
in evidence. 

You can answer the question. 

A. I don't know of any locations other than the 
ones that I've mentioned or that we've talked about 
in this deposition. 

Q. Is there anyone within the company who would 
know better than you do if there were any other 
locations? 

MR. NUNLEY: Any other locations of what, 
Mr. Gordon? 

MR. GORDON: That were searched. 

A. Again, I don't know what anybody else in the 
company knows, but I don't know why anyone would know 
more than me on that matter. 

Q. What was the definition of "work product" that 
the Defendant Philip Morris used in this case to 
determine whether or not to produce the responsive 
document? 

A. I don't know, sir. 
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Q. Is it Philip Morris's position that if a 
scientist sent a memo to another scientist and carbon 
copied a lawyer, an in-house lawyer, that that 
document is covered by the work-product doctrine? 

MR. NUNLEY: Objection. Determinations of 
work product to my knowledge in any case are made by 
counsel. Do you normally let your clients make 
determinations of work product? 

MR. GORDON: Are you instructing her not to 

answer? 

MR. NUNLEY: I'm asking you. 

No, she can answer. But I think you need to lay 
a foundation of what she understands "work-product 
doctrine" to be. 

Q. You've heard the term "work product" quite a bit 
today and I think yesterday. What — what's your 
understanding of what that term means? 

A. Well I guess I have sort of a general 
understanding that it means that it's the product of 
work undertaken for or with counsel. That's pretty 
general, but that's the best I can give you. 

Q. And if one scientist at Philip Morris sent a 
memo to another scientist and cc'd an in-house Philip 
Morris lawyer on it, is it the Philip Morris 
Incorporated position that that is such a — an 
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1 attorney work-product document? 

2 MR. NUNLEY: Objection, calls for legal 

3 speculation on behalf of the witness and it assumes 

4 facts not in evidence. 

5 THE WITNESS: Do I answer? 

6 MR. NUNLEY: You can answer if you're aware 

7 of any position. 

8 A. I'm not aware that the company has a position. 

9 I have focused more on the specific procedures for 

10 the collection and production in this case, so I do 

11 know that when issues arose related to privilege 

12 or — or other legal issues, that counsel may have 

13 made a determination based on input from individuals 

14 in the company. 

15 Q. It would be correct to say that the decisions 

16 whether or not to assert a privilege objection on any 

17 given document were actually made by lawyers; 

18 correct? 

19 A. Yes, sir. We count on our lawyers to make those 

20 types of decisions. 

21 Q. Are you aware of any otherwise responsive 

22 documents that were held — were withheld from 

23 production in this case on other than privilege 

24 grounds? 

25 MR. NUNLEY: Mr. Gordon, I think that 
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question was asked earlier today, perhaps even once 
before today. 

A. I'm not aware of any documents that we found or 
are aware of that were responsive that were withheld 
on any basis other than privilege. 

Q. Were the — was the production of documents in 
this case — strike that. 

Did Philip Morris choose to produce the 
responsive documents in this case as they were kept 
in the usual course of business at the time of the 
request, or as they were organized to correspond with 
the categories in plaintiffs' requests? 

A. I think you asked that earlier, sir, and I 
don't — or if you didn't ask it, I think I 
volunteered that I don't recall specific — 
specifically which we were required to do. 

Q. Who would know? 

A. I actually may have that information somewhere 
in my files. It may have been addressed in 
correspondence among counsel. 

Certainly doesn't sound like an unanswerable 
question. 

Q. Is there anything else about the collection of 
responsive documents in this case that you think I 
should know about? 
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MR. NUNLEY: That's an outrageous 
question. I can't believe you'd ask it. Or no. I'll 
take that back. I can believe you'd ask it. 

A. I'm sorry, I don't know how to answer that one. 
Q. Well I just want to give you an opportunity to 
share anything that you feel I need to understand 
about the collection of responsive documents in this 
case that I haven't asked you. 

MR. NUNLEY: Objection. You don't have to 
respond to that. 

A. I'd like you to know that I've spent a lot of 
time working on this collection and on issues related 
to the collection, and that I think Philip Morris did 
an outstanding job, and I came here today hoping that 
you would give me the opportunity yesterday and today 
to let you know that. And I hope that I've answered 
any of your questions well enough for you to 
understand that we did a great job. 

MR. GORDON: Okay. So maybe it wasn't so 
outrageous after all. 

Thank you, Mrs. Purcell. I have no further 
questions of this witness. I — as I noted earlier, 
we have some serious concerns about whether this 
witness was adequately prepared to speak on behalf of 
Philip Morris Incorporated with respect to document 
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collection and production issues. We are going to 
review the transcript carefully and will address 
these concerns with counsel after we've had an 
opportunity to do that. 

MR. NUNLEY: The fact that Mr. Gordon has 
been here by himself today and yesterday and refers 
to the concern that he has in the plural pronoun "we" 
suggests to me that he came into this deposition 
intending to have that position. That he's done 
nothing in the course of the deposition to change 
that position doesn't surprise me at all. 

I do have some questions for the witness. We're 
going to take a break and we'll come back and we'll 
have some cross-examination. 

MR. GORDON: Okay. 

THE REPORTER: Off the record, please. 

(Recess taken.) 

MR. NUNLEY: Mr. Stirewalt, could you tell 
us approximately the amount elapsed time in Mr. 
Gordon's direct examination? 

THE REPORTER: Nine hours and 50 minutes. 

MR. NUNLEY: Ten minutes short of 10 

hours. 


DIRECT EXAMINATION 


BY MR. NUNLEY: 
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1 Q. Ms. Purcell, I've introduced myself. We've seen 

2 a good bit of each other the last couple days. 

3 A. We sure have. It is Mrs. Purcell. 

4 Q. It is Mrs. Purcell. Excuse me. 

5 Do you have Purcell Plaintiffs' Exhibit 2 in 

6 front of you? 

7 A. Yes, I do. 

8 Q. Do you recall that Mr. Gordon handed this to you 

9 yesterday? 


10 

A. 

Yes. 





11 

Q. 

And did 

he direct you — first 

off. 

do 

you 

12 

have 

— 





13 


Can you 

tell approximately how 

many 

pages there 

14 

are 

in this 

exhibit? 




15 

A. 

About a 

hundred or so, — 




16 

Q. 

And — 





17 

A. 

— I think. 




18 

Q. 

— what 

does — what form or — 

- 



19 


What is 

this exhibit? 




20 

A. 

It says 

"PHILIP MORRIS ORGANIZATION 

CHARTS," and 

21 

I think we discussed them yesterday 

as being 

dated 

22 

from 

around 

1990, with some exceptions into 

Oh 

00 

23 

Q. 

And the 

— the document will speak 

for 

itself. 

24 

but 

do the pages have, for example. 

organization-type 

25 

schematics on them with multiple boxes? 
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A. Yes, I think that's accurate. 

Q. Okay. Let me direct your attention to the — I 
think maybe the — 

Mr. Gordon asked you about two pages out of the 
hundred or so. Let me direct your attention to the 
page 1005231758. Do you see that? 

A. I'll find it. 

Got it. 

Q. Do you see that? 

A. Yes, sir. 

Q. I think you identified that yesterday as being 
an organization chart for the operations department 
or group at Philip Morris. Is that fair? 

A. It appears to be, yes. 

Q. There's a box at the top with Mr. Serrano's name 
in it; is that correct? 

A. That's correct. 

Q. How many other boxes are there on that page? 

A. Eight. 

Q. And I think Mr. Gordon asked you about a number 
of those. One was a box that's labeled director of 
packaging. Do you recall his questioning about that? 
A. Yes, I do. 

Q. Following the conclusion — or following the 
suspension of the deposition yesterday afternoon, did 
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you make some inquiries to try to respond to the 
questions Mr. Gordon had asked you about that 
function? 

A. Yes, I did. 

Q. Who did you talk with? 

A. I spoke with Joe Bickett. 

Q. Who is Mr. Bickett? 

A. I may not have his current title. I believe 
he's a director in R&D. 

Q. All right. And what did he tell you with 
respect to the packaging function? 

A. Well I explained to him that I'd seen a chart 
from 1990 that had a direct report to Mark Serrano 
that's the director of packaging, and he told me that 
he believed that that was a New York department that 
focused on packaging design, which is why I would not 
have been familiar with them as an operations 
function. 

Q. And when you say "packaging design," do you mean 
what a carton looks like or — or a pack of 
cigarettes? 

A. That's right. 

Q. Okay. Did you ask him whether the records of 
this group would have been reviewed for purposes of 
this collection? 
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1 A. I did tell him that that was what I wanted to 

2 know, is where packaging is currently done, because 

3 he is now responsible for that function, and whether 

4 or not those records had been reviewed. And he told 

5 me that, first of all, they do report to him now, and 

6 that in fact those records were reviewed. 

7 Q. Okay. Now Mr. Gordon also asked you, I think, 

8 about a box labeled "DIRECTOR SPECIAL PROJECTS;" is 

9 that correct? 

10 A. That's correct. 

11 Q. Did you make inquiry to be able to respond to 

12 his questions on that point? 

13 A. Yes, I did. 

14 Q. And what did you learn about the function of 

15 special projects and operations? 

16 A. I spoke with an employee named Pete Nolan, who 

17 worked closely with Mr. Charlie Bates, who was listed 

18 here as the director of special projects, and he 

19 described what he knew of what went on in that 

20 department. 

21 Q. And what did he tell you the projects of that 

22 department were? 

23 A. Well he was familiar with two general types of 

24 projects. One was related to quality measures taken 

25 in — in the different factories. He was aware of a 
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project where they had undertaken some 
standardization on the number of times certain 
standard tests are run within the factories. And the 
second type of project that he was aware of that he 
said took an enormous amount of time in that group 
was basically projects designed to look at costs, 
fixed assets, head count, things like that, in the 
factories. 

Q. Okay. Are you married? 

A. Yes, sir. 

Q. Do you have any children? 

A. Yes, I do. 

Q. Where are they located? 

A. Richmond, Virginia. 

Q. All right. And you've come to New York for the 
last two days to give testimony in this case? 

A. Yes, I have. 

MR. NUNLEY: Okay. Mr. Stirewalt, can you 
tell me what the elapsed time was on the 
cross-examination? 

THE REPORTER: I cannot. 

MR. NUNLEY: Okay. I think the record will 
speak for itself on that. 

Those are all the questions I have. 

MR. GORDON: I have no questions. 
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THE WITNESS: Can I correct something? 

MR. NUNLEY: Ah, I'm sorry. Let me go back 
on the record. 

BY MR. NUNLEY: 

Q. Ms. Purcell has asked me to be certain and ask 
her about one answer she gave yesterday. Mr. Gordon 
had asked her about people who reside on the 22nd 
floor at Philip Morris who were collected from, and 
she mentioned, I believe, a Mr. Laux, and I think she 
has now recalled that Mr. Laux is not on that floor, 
but someone else is who she intended to name 
yesterday. Is that fair? 

A. That's fair. It — it may not be a big deal, 
but it was bothering me. The minute I hit fresh air, 
you know, I said, "That's not Fred Laux, that's Larry 
Gates." That's the name of the senior executive for 
human resources. I just wanted to clear that up. 

MR. GORDON: Are you done? 

MR. NUNLEY: All the questions I have. 

MR. GORDON: Mr. Nunley, in that question 
you said "Philip Morris." I — and I understood the 
22nd floor to refer to Philip Morris Companies, Inc. 

THE WITNESS: Philip Morris Management or 
Companies, that's right. What I was naming on the 
22nd floor were the executives for Philip Morris 
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1 Management or Philip Morris Companies. 

2 MR. GORDON: I have no further questions. 

3 THE REPORTER: Off the record, please. 

4 (Deposition concluded at 2:48 o'clock p.m.) 
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